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Appendix A Questionnaire on structural policies and innovation.

Table A — Economy context (Optional)

. o Any other
Economy Context Questions Current position
comments

Economies differ in their levels of economic development and
government capabilities. Are there particular contextual

factors that shape the overall economic strategy and Nil response.
approaches to structural and innovation policies?

1 NZIER report (March 2015) to APEC 2015 Economic Report (AEPR) - The role of structural policies in innovation
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Table B - Regulatory policy

Regulatory policy mechanisms

Any other

Current position
comments

Innovation is enabled through the use of alternative
approaches and solutions under either prescriptive input
based or outcome/performance based regulation. Does the
regulatory system permit innovations by allowing alternative
approaches and solutions? In practice how often is this
flexibility used?

The Australian Government has announced its commitment to reduce the regulatory
burden for individuals, businesses and community organisations. As a result, all
policy proposals designed to introduce or abolish regulation must now be
accompanied by an Australian Government Regulation Impact Statement (RIS). In
the RIS, seven questions need to be answered. Question 3 asks ‘what policy options
are you considering?’ (refer to The Australian Government Guide to Regulation at
https://www.dpmc.gov.au/office-best-practice-regulation/guidance). In this section of the
RIS policy officers are asked to identify a range of (generally three) genuine and
viable alternative policy options and thereby encouraging regulators to examine
alternative approaches and solutions.

Options need to be included in RISs for all policies that either have a substantial or
widespread impact on the economy or have a measureable but contained impact on
the economy’.

Administrative simplification including cost of doing business
programmes can assist innovation by removing barriers that
slow the speed of innovations to markets. Is there an
administrative simplification programme in place and if so
how comprehensive is it? Also, is any administrative
simplification programme linked to programmes to reduce
corruption?

Yes. As discussed above, in 2013 the Australian Government announced its
commitment to reduce the regulatory burden for individuals, businesses and
community organisations. The programme consists of various initiatives aimed at:

a) reducing the volume of regulation itself

b) reducing the duplication and regulatory overlap between different layers of
government

c) improving consultation with those affected by regulation

d) using post implementation reviews to determine how effective new regulations
have been

e) ensuring regulators are transparent, accountable and efficient in administering
regulations.

As at March 2015, the Australian Government has repealed over 12,000 regulations
or pieces of legislation and reported on deregulation initiatives that, if fully
implemented, will result in compliance cost savings of more than $2.45 billion per
year.
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The Australian Government’s deregulation agenda is not explicitly linked to
programmes to reduce corruption.

Competitive barriers can inhibit innovation, for example, by
creating barriers to entry to new and young firms. Regulatory
regimes often create barriers to entry by restricting entry into
the market as well as conduct once entry has occurred. Does
the regulatory development process such as the RIA explicitly
require the identification of the effect of a specific requlation
on competition? Does it encourage the selection of the policy
that minimises any adverse impact on competition and hence
innovation?

Under the Government’s Deregulation Agenda policy proposals that have
substantial or widespread impact on the economy require a formal cost benefit
analysis. Barriers to competition created by a proposed regulation should be
considered in this section of the RIS. In addition, the Australian Government’s Office
of Best Practice Regulation has released a guidance note on ‘Competition and
Regulation’ (http://www.dpmc.gov.au/office-best-practice-
regulation/publication/competition-and-regulation-guidance-note). The purpose of
the guidance note is to assist policy makers to understand the additional
‘competition tests’ required in a RIS in which the preferred option restricts
competition.

Innovation often relies on tacit knowledge held by skilled
people. Immigration policies can place barriers on the
movement of skilled people between economies, and
occupation regulation imposes barriers on movement
between firms within economies. How easily can skilled
people move between firms?

The Fair Work Act is the primary legislative instrument which governs Australia’s
workplace relations system. Ensuring flexibility is one of its key objectives. Workers
are able to move easily between firms, subject to the rules relating to employee
resignation. For example, an employee may be required to give their employer
notice of their resignation, based on a minimum notice period specified in their
employment contract or award agreement.

In addition, labour mobility is supported by the Mutual Recognition Act 1992 which
allows people licensed or registered to practise an occupation in one jurisdiction, to
practise the equivalent occupation in another State or Territory in Australia.

Table C - Competition policy

Competition policy mechanisms

Current position

Any other
comments

Competition policy can increase the adoption of innovations by | |ncreased competition leads to dynamic efficiency gains.
allowing reallocation of output to higher productivity firms. This

raises issues about the balance in competition law between
technical and dynamic efficiency on the one hand over allocative
efficiency and consumer protection on the other. How does
competition policy deal with protection of consumers? Does

Competition moves market share towards more efficient (that is, lower-
cost and generally therefore lower-price) producers.

This may push out some higher-cost producers and also raise the standard
required of any new entrant.
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Competition policy mechanisms

Any other

Current position
comments

competition law in your economy focus largely on shorter term
allocative efficiency or does it allow for longer term technical and
dynamic efficiency?

The exit of low productivity firms from the market in Australia makes a
contribution to industry-level productivity improvements and the
additional market share of the remaining firms makes a positive
contribution to productivity growth.

Competition policy needs to be able to respond to changes in
market structure and technology. The ability to deal with those
challenges depends in part upon the legal authority and capability
of competition authorities to take gains in technical and dynamic
efficiency into account. This requires that competition authorities
move beyond black letter of the law approaches (deemed
unlawful per se) and subject cases to fact based rule of reason
analysis. Does the competition authority(s) have the legal authority
to take into account gains in technical and dynamic efficiency?
Does the authority(s) have the capability (i.e. the tools, procedures,
staff and other resources) to allow for technical and dynamic
efficiency gains in decision making?

The Australian Competition and Consumer Commission (ACCC) is
Australia’s peak consumer protection and competition agency. The ACCC is
an independent statutory government authority serving the public
interest. Most of the ACCC’s enforcement work is conducted under the
provisions of the Competition and Consumer Act 2010 (the CCA).

The purpose of the CCA is to enhance the welfare of Australians by:

e promoting competition among business

e promoting fair trading by business

e providing for the protection of consumers in their dealings with
business.

The CCA provides the ACCC with a range of enforcement remedies,
including court-based outcomes and court enforceable undertakings. The
ACCC also resolves many matters administratively.

This framework allows Australia’s competition law to be responsive to
changes in market structure and technology.

Comprehensive coverage of competition policy is important not
only to ensure competition in specific markets but also
competition in downstream markets. Does the reach of
competition policy (and its enforcement) extend to all goods and
services markets? Or are there significant exclusions, for example,
particular sectors of the economy or for businesses owned by
national or sub-national government?

The CCA has general application to those sectors of the economy engaged
in trade and commerce. Some limited specific exceptions are provided for
by section 51 of the CCA.

The principles of competition policy and in some cases competition law per
se extend to businesses owned by national or sub-national governments.
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Competition policy mechanisms

Any other

Current position
comments

Effective competition policy enforcement requires that the
competition authority(s) have the legal authority and the
capability to independently undertake their role. Does the
competition authority(s) have statutory independence in the cases
it selects for enforcement action or is this a more collective
decision involving other Ministries? How is any independence
established and safeguarded?

As noted, the ACCC is an independent statutory government authority
whose role is to enforce the CCA and a range of additional legislation,
promoting competition and fair trading, protecting consumers and
regulating national infrastructure (see section 6 of the CCA). The ACCC’s
statutory decision-making body is its Commission and the Commission
makes independent decisions in accordance with the powers set out in the
CCA.

Under section 29 of the CCA the Australian Government, through the
nominated Minister, may direct the ACCC in the performance of its
functions or the exercise of its powers. Any such directions must be
published as soon as practicable after the direction is given.

There is evidence that structure and innovation hold a concave
relationship so moderately competitive markets generate the
most innovation. Therefore, there is much to be gained by
boosting competition in the least competitive markets. Does the
competition authority(s) proactively and strategically seek to focus
its attention on least competitive markets with potential for
innovation?

The ACCC and the Australian Energy Regulator (AER, a constituent part of
the ACCC) have a number of regulatory functions aimed at making markets
work, see for example Parts IlIA and XIC of the CCA which sets out the AER
and ACCC’s respective roles in the regulation of energy markets and the
telecommunications sector.

The ACCC prioritises its enforcement activity towards those markets which
are not competitive and the threshold for determining whether conduct or
practices contravenes the CCA is a substantial lessening of competition
test. The ACCC’s enforcement action is not directed per se at markets with
the potential for innovation.

There is growing evidence of the positive link between innovation
and openness to trade and investment. How is openness to trade
and investment factored into competition policy settings and the
practices of the competition authorities?

The ACCC through its engagement with international competition agencies
does look to promote competitive markets which will stimulate trade and
investment.

Questions of trade and investment are more often relevant to the ACCC's

consideration of mergers under section 50 of the CCA. The CCA recognises
that Australia operates in a global economy and provides a framework for
such matters to be taken into account.
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Table D - Corporate governance

Corporate governance policy mechanisms

Current position

Any other
comments

Different corporate forms have to grapple with the problem of how
to reward good management and discipline poor management.
While competition in product markets helps discipline poor
managers, those (such as Directors) responsible for corporate
governance also have an important role. What mechanisms exist in
your economy’s corporate governance legislation to ensure that
managers act in the interests of owners including by investing in
innovation?

Within Australia’s corporate regulatory regime, directors of Australian
companies owe duties to their company. Some of the key duties are to:

o act in good faith and in the best interests of the company;

J act honestly and not to act for an improper purpose;

o avoid situations where there is a conflict of interest between the
company and the director;

. exercise due care and diligence;

. avoid improper use of the director's position;

. avoid improper use of information; and

. prevent insolvent trading by the company.

Directors also have obligations with respect to the preparation of the
company's financial statements including the making of a declaration as to
whether the financial statements comply with accounting standards and
give a true and fair view of the financial position and performance of the
company.

Breaches of certain directors’ duties carry serious penalties including fines,
imprisonment and being prohibited from acting as a director or managing
a company.

The Corporations Act 2001 also enables current and former members and
officers of a company to bring an action on behalf of the company, or
intervene in proceedings to which the company is a party. This derivative
action can be used to facilitate action being taken against current and
former directors for breach of their duties.

Securities law, by enabling capital raising from the public, allows
investment in innovation. These investments can take a variety of
forms including venture capital funds and direct capital raising from
the public. Do your economy’s financial markets facilitate capital

There does not appear to be any significant regulatory impediments to
raising capital to finance innovation. Most businesses rely on personal
finance or finance from family and friends. For those that seek external

On 8
December
2014, the
Government
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raising to finance the development of innovations? If so what are the @ finance, bank loans and public listing are significant sources.
major forms of capital raising that are used in your jurisdiction?

released a
discussion
paper on a
potential
regulatory

framework for
crowd-sourced
equity
funding.

In the 2015/16
Budget, the
Government
announced
that it will
provide $7.8
million to the
Australia’s
corporate
regulator, the
Australian
Securities and
Investments
Commission,
to implement
and monitor a
regulatory
framework to
facilitate the
use of crowd
source equity
funding,
including
simplified
reporting and
disclosure
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The legal framework for corporate governance provides the means
for new firms to be created and, once they mature, enables changes
in the corporate governance. Examples of enablers include
provisions that allow family or closely owned firms to take on
private equity partners or go public, a second board on the Stock
Exchange where the cost of listing is lower, and specific legal
vehicles that can raise capital from the public for investing in start-
ups. Does the legal framework provide specific enablers or barriers
to taking on private equity partners or public listing??

Insolvency and bankruptcy laws enable innovation by allowing
entrepreneurs to take risks even if these lead to failure. However,
these also allow poor managers the opportunity to repeatedly start
businesses that fail with losses to shareholders and creditors. How is
the balance struck between enabling risk taking and protecting
shareholders and creditors?

The ASX Listing Rules govern the admission of entities to the official list,
quotation of securities, suspension of securities from quotation and
removal of entities from the official list. They also govern the disclosure
and some aspects of a listed entity’s conduct. Compliance with the ASX
Listing Rules is a requirement for admission to the official list of ASX. It is a
requirement under the contract that an entity enters into with the ASX on
being admitted to ASX that an entity comply with the ASX Listing Rules.
ASIC has no power to waive or vary the ASX Listing Rules.

The ASX Listing Rules are enforceable against listed entities and their
associates under the Corporations Act: ss. 793C and 1101B CA.

The Corporations Act governs insolvent corporations. The options available
to creditors and directors of insolvent companies under the Corporations
Act include:

e  voluntary administration;
e receivership; and
e liguidation.

Australia has an efficient corporate rescue and rehabilitation regime in the
form of the voluntary arrangement regime.

e |t provides a flexible, easily initiated and relatively inexpensive
procedure that gives a company the benefit of a debt
moratorium.

requirements.

This area is
currently
under review
as part of the
Productivity
Commission
Inquiry on
Business set-
up, transfer
and closure.

See above.

This area is
currently
under review
as part of the
Productivity
Commission
Inquiry on
Business set-
up, transfer
and closure.
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e  This allows the company to attempt a compromise or
arrangement with its creditors aimed at saving the company or
the business and maximising the return to creditors.

e |If creditors agree to the arrangement, it will be set out in a deed
of company arrangement (DCA) which binds the company and its
creditors.

Australia’s legal framework also provides for the appointment of receivers,
receiver and managers and other controllers by secured creditors where
the debtor corporation defaults on covenants set out in security
documents.

Liquidation is a procedure by which a corporation is dissolved. Generally
speaking, upon liquidation, the liquidator takes complete control of the
corporation from the directors. The objective of a winding up is to bring
about an end to the corporation in an orderly and equitable manner which
obtains the maximum return possible for creditors and members.

Table E - Public sector governance

Any other
comments

Public sector governance mechanisms Current position

The rule of law underpins the way Australian society is governed, with citizens
and the government bound by and entitled to the benefits of laws. The rule of
The rule of law implies that every citizen is subject to the law, | law is upheld by ensuring laws are: clear, predictable and accessible; publicly
including law makers themselves. Limits to the rule of law | made and the community is able to participate in the law-making process;
occur because of neglect or ignorance of the law, corruption, = publicly adjudicated in courts that are independent from the executive arm of
or the lack of corrective mechanisms for administrative government; and dispute settlement is fair and efficient where parties cannot
abuse, such as an independent judiciary. Does your system | resolve disputes themselves. .

actively protect and enforce the property rights of different ' A robust legal system ensures the protection and enforcement of property
stakeholders? If so what sort of legal mechanisms are rights. Australia has four federal courts, including the High Court, Federal
available and used? Court, Family Court and Federal Circuit Court. Each State and Territory also has
their own laws and court systems. A range of law Federal and State
enforcement agencies assist in enforcing property rights, including the
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Public sector governance mechanisms

Any other

Current position
comments

Australian Federal Police, IP Australia, Australian Customs and Border
Protection Service and State and Territory Police forces.

Courts have a number of legal mechanisms to protect property rights, for
example issuing injunctions to stop the infringement or ordering damages to be
paid. Alternative dispute resolution mechanisms are also available for
stakeholders to avoid the expense of litigation.

State-owned enterprises (SOE) often form a large part of a
developing economy. Sometimes SOEs play a positive role in
encouraging private sector innovation. However they are
often sheltered from competition which reduces innovation
both in the immediate and in downstream markets. In your
economy, how large is the government-owned market sector
(as measured by SOE value added as share of GDP) and how
much (approximately) of it is sheltered from competition? Are
there SOEs explicitly tasked with encouraging private sector
innovation?

Australia is a developed economy that instituted competitive neutrality policies
following the Hilmer Review in the 1990s. The Australian Government and all
state and territory governments undertook to ensure that their publicly owned
businesses did not enjoy any net competitive advantage simply because they
are publicly owned.

SOEs only account for a small share of Australia’s economy.

A national innovation system includes an innovation policy, a
knowledge infrastructure and an innovation infrastructure.
Does your jurisdiction have public sector bodies tasked with
and capable of delivering: (a) an innovation policy, (b) a
knowledge infrastructure and (c) an  innovation
infrastructure?

The Australian Government understands the importance of innovation as it
drives competitiveness and improvements to our workplace productivity and
will be critical in ensuring that living standards are maintained with an ageing
population. The Australian Government’s Department of Industry and Science is
the public sector body tasked with delivering innovation and industry policy.
Other areas of the public sector also have an interest in supporting innovation
and entrepreneurship such as the Treasury, the Department of Prime Minister
and Cabinet, the Department of Communications and state and territory
governments within their regions.

The Department of Industry and Science delivers a number of programmes and
incentives to encourage innovation and entrepreneurship including the
Research and Development Tax Incentive, the Entrepreneurs’ Infrastructure
Programme, Venture Capital tax concessions, Industry Growth Centres and the
Cooperative Research Centres.
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Public sector governance mechanisms

Current position

Any other
comments

Strategies need to respond to economy context, level of
capability development and the binding constraints. For some
the priority is getting the basic building blocks in place to
underpin a national innovation system. For others the priority
is to refine how the system is operating and focus on
removing bottlenecks. What are the current areas of focus for
innovation policy? What are the future directions for
innovation policy?

The Australian Government is commitment to innovation is part of a policy mix
aimed at building a stronger, more productive and diverse economy with more
efficient government and more productive businesses. The Australian
Government is focussed on lifting Australia’s rate of business and research
collaboration to improve commercial outcomes, economic growth and
productivity gains, and putting science at the centre of industry policy. The
Industry Innovation and Competitiveness Agenda, released in October 2014,
sets out the Government’s goals for economic growth, greater
entrepreneurship, a more skilled workforce and a more business-friendly
economic and regulatory environment.

Australia ranks fourth on its rate of entrepreneurship among innovation-driven
economies, and innovative businesses account for about a 70% share of
Australia’s employment, capital expenditure and business income. The
Government’s innovation policies focus on building on these strong
fundamentals, ensuring that Australia’s most innovative businesses achieve
international scale, and improving our global competiveness.

An important component of the national innovation system is the public sector.
Ensuring that the public sector is responsive to change, and can help engage
and even help drive innovation in other sectors, is a key consideration. In the
Australian Public Service a number of agencies have implemented initiatives to
help embed innovation at an organisational level. A prominent example is the
Department of Foreign Affairs and Trade’s innovationXchange which has been
established to catalyse and support innovation across the Australian aid
program, however many other agencies have experimented with a range of
approaches for introducing and supporting innovation. There are also a number
of other government policies or initiatives which are also helping to drive
innovation within the public service, including the digital transformation
agenda, in addition to capability and functional reviews of major agencies.

The Innovation Australia Board is an existing independent statutory body
established to run innovation and venture capital programmes that support
industry innovation. The responsibilities of the Innovation Australia Board are
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Any other
comments

Public sector governance mechanisms Current position

currently being amended to address Australia’s science and innovation needs
more clearly.
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Appendix A Questionnaire on structural policies and innovation.

Table A — Economy context (Optional)

Economy Context Questions

Economies differ in their levels of economic development and
government capabilities. Are there particular contextual
factors that shape the overall economic strategy and
approaches to structural and innovation policies?

Current position

Brunei Darussalam’s economy is dependent on the production and export of oil and
gas. Therefore, the main challenge is the diversification of the economy.

In order to address this challenge, a new long-term development framework was
formulated, for a 30-year period which began in 2007. The Brunei Government
created a clear set of national long-term development plans, including the ‘Brunei
Vision 2035’ which outlines Brunei Darussalam’s long-term vision — the Outline of
Strategies and Policies for Development (OSPD). There are twelve main strategies —
education, economics, security, institutional development, local business
development, infrastructure development, social security, the environment, land use,
religion, communication and info-communication, and health — each of which are
supported by Policy Directions; and the National Development Plan (RKN) 2007-2012
— The first of six five-year plans to reach the goals of ‘Brunei Vision 2035

Brunei Darussalam is currently implementing the second of the five-year plan (2012 —
2017), also known as its tenth national development plan. The main theme of the plan
is “knowledge and innovation, increase productivity, and accelerate economic
growth”. It outlines the importance of innovation in enhancing overall productivity
hence generating higher levels of economic growth. In terms of structural reforms and
innovation policies, several programmes have been initiated by various government
agencies, such as: -

e Improving the business environment by reducing the procedures to start a
business;

Any other
comments

1 NZIER report (March 2015) to APEC 2015 Economic Report (AEPR) - The role of structural policies in innovation
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Increasing the access to financing and capital for companies, particularly
SMEs through several channels such as business grants, SME financing, seed
funding and venture capital;

Increasing the government’s research and development (R&D) spending as
well as participating in R&D cost sharing with private companies;

Enhancing the facilities in the incubation centre;

Building the legal and financial infrastructures for the establishment of
capital market;

Enhancing intellectual property rights through the establishment of the
Brunei Darussalam Intellectual Property Office (BrulPQ);

Providing various human resource development programmes from
entrepreneurship modules and schemes at colleges and universities to
accounting and financial workshops for entrepreneurs and start-ups;

Improving the governance of corporate entities through structured
enterprises programmes;

Setting up an investment holding company to improve the governance and
manage the investment activities of government linked companies;

Setting up competition law (Competition Order).
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Table B - Regulatory policy

Regulatory policy mechanisms

o Any other
Current position \

comments

Innovation is enabled through the use of alternative
approaches and solutions under either prescriptive input
based or outcome/performance based regulation. Does the
regulatory system permit innovations by allowing alternative
approaches and solutions? In practice how often is this
flexibility used?

In general, the regulatory system permits alternative approaches and solutions. In
practice, this flexibility is used to adapt to the dynamic current challenges, the
development of innovation through proven products and successful approaches.

In the case of the ICT industry, innovation is continuously encouraged at different levels
in the regulatory system in the ICT industry. This includes:

- Adaptation to the best practice in regulatory sphere

- Facilitate introduction of latest network technology and gadgets

- Promote market innovation in terms of new products, features and
applications

- Encourage skill development: from basic to managing start-ups (SME
development)

- Benchmarking against the regional market practices for regulations and ICT
development

AITI has established a technology neutral approach towards its regulatory system which
allows for innovation such that the industry is free to use their preferred technologies
and solutions in delivering telecommunications services. Stakeholders’ engagement is
a regular practice to manage business continuity while managing change through
innovations.

Administrative simplification including cost of doing business
programmes can assist innovation by removing barriers that
slow the speed of innovations to markets. Is there an
administrative simplification programme in place and if so how
comprehensive is it? Also, is any administrative simplification
programme linked to programmes to reduce corruption?

The simplification of administrative processes is under the purview of each ministry.
However, there are instances of inter-ministerial collaboration where necessary, such
as in the case for the Ease of Doing Business (EoDB).

There is a national steering committee for the EoDB which is led by the Ministry of
Industry and Primary Resources (MIPR).
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As an example for starting a business, the MOD is also working in conjunction with the
MIPR to incorporate the Business Licensing System into the already established single
window application network set up by the MIPR.

As for the construction industry, in supporting the EoDB, MOD has streamlined
procedures and processes for a more efficient service by the Authority for Building
Control and Construction Industry (ABCi). ABCi, through the Development Control
Section, is also in the process of introducing an online submission system for building
and development applications in the immediate future.

AITI has changed some of its processes that previously required approval to a more
simple process of registration for equipment. In addition, a new class licence regime
(for Service license category) will soon be introduced to relax the requirement for some
of smaller services.

In the public sector, Quality Control Circles (QCC) are being implemented to improve
the administrative processes within the government.

Apart from QCC, there is a government wide initiative called the e-Government
initiative that aims to simplify government processes through the use of IT. This
initiative includes the establishment of the E-Government National Centre (EGNC) as a
centralized organization that oversees the development of IT personnel, centralize
procurement of IT equipment and provides common Government-wide applications
and shared IT Services among all Ministries. Services such as network infrastructure
and email systems have been consolidated by EGNC as a means to reduce duplication,
strengthen security and increase the efficiency of service delivery by the government.

EGNC has also funded the Brunei Solutions Development Centre (BSDC) to assist in
delivering ICT projects quicker through an agile development methodology.
Applications developed through BSDC will first look at the business process and make
recommendations for optimisation before any system or application is built. Besides
that, EGNC also maintains an Open Data website that makes available all public data
collected and released by government agencies. This data can be freely downloaded,
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Competitive barriers can inhibit innovation, for example, by
creating barriers to entry to new and young firms. Regulatory
regimes often create barriers to entry by restricting entry into
the market as well as conduct once entry has occurred. Does
the regulatory development process such as the RIA explicitly
require the identification of the effect of a specific regulation
on competition? Does it encourage the selection of the policy
that minimises any adverse impact on competition and hence
innovation?

Innovation often relies on tacit knowledge held by skilled
people. Immigration policies can place barriers on the
movement of skilled people between economies, and
occupation regulation imposes barriers on movement
between firms within economies. How easily can skilled people
move between firms?

processed, and/or analysed by the user to solve problems, attain better-informed
decisions, produce knowledge, inspire new ideas, or stimulate economic growth.

The government has also recognised the importance of simplifying the registration
process in gaining access to government services for the convenience of citizens and
businesses. Through the one-time registration of an E-Darussalam account, users will
have access to various government services provided by Ministries, such as application
for government vacancies and the renewal of road tax as well as driving license, without
the need for registering for the services separately.

The Ministry of Finance (MOF) has also provided significant e-Government initiatives
to help facilitate business and trade in the country. These include The Brunei
Darussalam National Single Window (BDNSW) for providing effortless trade
documentation and a one-stop online resource for customs declaration; and Brunei’s
online Registry of Companies and Business Names (ROCBN) which allows a business
owner to incorporate a new company in just one day.

Regulatory Impact Assessments are currently undertaken at sectoral level. However,
sector regulators aim to provide a competitive environment. For the ICT industry, for
example, AITI engages and consults the industry players and consumers when
formulating new policies or reviewing existing ones. This is aimed at ensuring open and
fair competition in the ICT market, so that both consumers and providers benefit from
the new policies. AITI benchmarks itself with other regulators in the region in order to
keep itself updated with the current technological development and innovation.

Movement of skilled labour between firms within Brunei is generally unrestricted. The
Department of Labour does not place any undue restrictions on the ability of skilled
migrant workers to move between companies in Brunei Darussalam. Any private
company seeking to employ foreign workers (skilled or non-skilled) must obtain a valid
foreign worker recruitment license from the Department of Labour — where each
license will include an approved quota or fixed number of workers that may be
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recruited for specific positions relevant to the scope of work of the company in
question.

To arrange for the transferring for skilled foreign workers between companies:

Internal interviews are assumed to have been conducted between the
employee and interested employer — whereby all parties have confirmed their
acceptance and established the suitability of that employee to the vacant
occupation in question;

The interested (new) employer must complete all necessary documentation to
facilitate the relevant transfer, which would include a transfer form and a work
pass recommendation renewal form;

The abovementioned documents should be endorsed by the employee, the
current employer as well as the incoming (new) employer;

All intentions to transfer a foreign worker will be checked by the Department

of Labour to ensure that:

a) only a skilled worker is transferred employed in a professional category
within that company’s labour license and into not an unskilled occupation
category that may not be suitable to that workers particular qualifications;

b) there is not more of decrease in salary of 50% without an agreement from
employee himself/herself; and

c) where there is an increase in salary of more than 50%, the Department of
Labour may request that the employer source local talent.
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Table C - Competition policy

Competition policy mechanisms

o Any other
Current position \

comments

Competition policy can increase the adoption of innovations by
allowing reallocation of output to higher productivity firms. This
raises issues about the balance in competition law between
technical and dynamic efficiency on the one hand over allocative
efficiency and consumer protection on the other. How does
competition policy deal with protection of consumers? Does
competition law in your economy focus largely on shorter term
allocative efficiency or does it allow for longer term technical and
dynamic efficiency?

Competition law has just been recently enacted and preparation works to enforce
the law is still on-going. The objective of our Competition Order is to promote
economic efficiency, economic development and consumer welfare. There are
three main prohibitions of the Competition Order which are:

e Anti-competitive agreements;
e Abuse of dominant position; and
e Mergers that substantially lessen competition.

Competition law provides consumer protection by prohibiting anti-competitive
practices and promoting competition amongst business which will, in the long run,
result in lower prices / more competitive pricing and wider range of goods and
services of higher quality.

Competition policy needs to be able to respond to changes in
market structure and technology. The ability to deal with those
challenges depends in part upon the legal authority and capability
of competition authorities to take gains in technical and dynamic
efficiency into account. This requires that competition authorities
move beyond black letter of the law approaches (deemed unlawful
per se) and subject cases to fact based rule of reason analysis. Does
the competition authority(s) have the legal authority to take into
account gains in technical and dynamic efficiency? Does the
authority(s) have the capability (i.e. the tools, procedures, staff and
other resources) to allow for technical and dynamic efficiency gains
in decision making?

For Brunei, the Competition Authority does have the legal authority. However, the
Competition Authority will be established soon and the relevant capabilities will be
developed in due time.

In the ICT sector, considerations such as gains arising from technical or efficiency
sourced through dynamism would depend upon the notified primary legislation and
sector specific competition code.

Our application in introducing sectoral Competition Code is model based on the
generic technical and dynamic efficiency present in the telecoms and broadcasting
market. Through competition, we believe that market players will become more
efficient.
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o Any other
Current position \

comments

AITI will be introducing a sectoral Competition Code that is applicable to the market
players of the telecommunications and broadcasting market.

Comprehensive coverage of competition policy is important not
only to ensure competition in specific markets but also competition
in downstream markets. Does the reach of competition policy (and
its enforcement) extend to all goods and services markets? Or are
there significant exclusions, for example, particular sectors of the
economy or for businesses owned by national or sub-national
government?

Like many other jurisdictions, the Brunei Competition Law extends to all goods and
services markets, except for those activities related to services of general public
interest, public policy and goods and services regulated by other competition law
or regulations. This can be found in the Third Schedule of Brunei Competition Order
2015.

Effective competition policy enforcement requires that the
competition authority(s) have the legal authority and the capability
to independently undertake their role. Does the competition
authority(s) have statutory independence in the cases it selects for
enforcement action or is this a more collective decision involving
other Ministries? How is any independence established and
safeguarded?

The competition law has provisions to set up a Commission which is made up of a
panel of 12 members not including the Minister. The Commission will be
represented by members of the public, private sector as well as academia. This
commission will be responsible for decision making in competition cases in a
collective manner.

The decisions made the Commission can be appealed to the Competition Appeal
Tribunal. A Competition Appeal Tribunal will be set up consisting of not more than
30 members appointed, from time to time, by the Minister on the basis of their
ability and experience in industry, commerce or administration or their professional
qualifications or their suitability otherwise for appointment.

For the case of the sectoral Competition Code for the Telecommunication and
Broadcasting Services, AITI will be the competition authority and will have the
enforcement power to enforce the Code through the Telecommunication Order
and the Broadcasting Order.
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The Competition Authority will certainly focus its attention on least competitive

markets with potential for innovation.
There is evidence that structure and innovation hold a concave

relationship so moderately competitive markets generate the most
innovation. Therefore, there is much to be gained by boosting
competition in the least competitive markets. Does the competition
authority(s) proactively and strategically seek to focus its attention
on least competitive markets with potential for innovation?

As a young competition authority which is about to be established, it is in our plan
to focus our effort on socializing and generating competition culture. This will begin
with general awareness follow by key markets/sectors which are significant to our
economy and /or consumers’ daily life, which may include relevant least
competitive markets, if any.

Openness to trade and investment is a trade policy issue which can have cross-
cutting concerns. The scope of our national competition law is primarily to prohibit
anti-competitive behaviours to maintain well-functioning markets. This is an

There is growing evidence of the positive link between innovation | important element to facilitate and promote openness to trade and investment in
and openness to trade and investment. How is openness to trade  the long run.

and investment factored into competition policy settings and the

practices of the competition authorities? ) ) )
For the telecoms market, our approach to trade and investment is open and subject

to the policies set by the Ministry of Communications.
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Table D - Corporate governance

Any other

Corporate governance policy mechanisms Current position

comments

Brunei Darussalam has introduced a Code of Corporate Governance in 2014. It is
strongly believed that companies that are managed better, perform better.
Better processes add value to the business, help it build its reputation and ensure
its reputation and ensure its long-term continuity and success. To encourage a
business climate that is pro-business and pro-investment, corporate governance
will promote investor confidence which will be important for companies when
developing new sources of finance for expansion and growth.

Among the principles highlighted in the Code of Corporate Governance are as
follows:

Different corporate forms have to grapple with the problem of how
to reward good management and discipline poor management. ® Principle 2:

While competition in product markets helps discipline poor The company should establish an effective board to lead and control the
managers, those (such as Directors) responsible for corporate company. The Board is collectively responsible for the long-term success of
governance also have an important role. What mechanisms exist in the company. The Board works with management to achieve its objective
your economy’s corporate governance legislation to ensure that and management remains accountable to the Board.

managers act in the interests of owners including by investing in

innovation?

e Principle 3:
The size and composition of the Board should reflect the scale and
complexity of the company’s activities.

e Principle 5:
The Board is responsible for risk oversight and should maintain a sound
system of internal control to safeguard shareholder’s investment and the
company’s asset.

e Principle 6:
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Securities law, by enabling capital raising from the public, allows
investment in innovation. These investments can take a variety of
forms including venture capital funds and direct capital raising from
the public. Do your economy’s financial markets facilitate capital
raising to finance the development of innovations? If so what are the
major forms of capital raising that are used in your jurisdiction?

The legal framework for corporate governance provides the means
for new firms to be created and, once they mature, enables changes
in the corporate governance. Examples of enablers include provisions
that allow family or closely owned firms to take on private equity
partners or go public, a second board on the Stock Exchange where
the cost of listing is lower, and specific legal vehicles that can raise
capital from the public for investing in start-ups. Does the legal
framework provide specific enablers or barriers to taking on private
equity partners or public listing?

Companies should actively engage their shareholders and put in place an
investor relations policy to promote regular, effective and fair
communication with shareholders.

e Principle 10:
The Board should present a balanced and understandable assessment of the
company’s position and prospects for external shareholders and establish a
suitable programme of stakeholders’ engagement.

In the absence of stock market for raising capital from public, the firms’
innovation in investment are usually done via direct financing through the banks.

The capital markets in Brunei Darussalam are still in its infant stage. The majority
of investment instruments offered are foreign investment products such as
recognised foreign mutual funds and shares of foreign companies. While there
have been corporate sukuk issued in the past, companies mainly raise funds
through the bank loans. Nonetheless, the Monetary Authority of Brunei
Darussalam (AMBD) is undertaking several initiatives to facilitate and encourage
the use of alternative means of capital raising such as the establishment of a
stock exchange.

The Securities Markets Order, 2013 makes provision for the offering and sale of
securities in Brunei Darussalam and has no restrictions for companies from
taking on private equity partners. The AMBD is also working on establishing a
stock exchange which may include a second board to allow for fund raising by
SMEs.
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Insolvency and bankruptcy laws enable innovation by allowing
entrepreneurs to take risks even if these lead to failure. However,
these also allow poor managers the opportunity to repeatedly start
businesses that fail with losses to shareholders and creditors. How is
the balance struck between enabling risk taking and protecting
shareholders and creditors?

There are provisions in the Banking Order, 2006 and Islamic Banking Order, 2008
which limit the company (a bank) from taking excessive risks. Amongst the
provisions are:-

1) Limits on a single borrower which limits concentration risk;
2) Limits on loans secured by immovable properties;

3) Limits on commercial investments etc.

4) Payment of dividends require approval from the Authority

Besides the provisions in the Banking Order, regulations are formulated from
time to time to ensure excessive risks are mitigated.

However, with respect to corporate governance, as mentioned, the Code of
Corporate Governance was introduced to all Financial Institutions and listed
companies in the near future. One of the Principles in the Code mentions as
below:-

The Board is responsible for the governance of risk. The Board should ensure that
Management maintains a sound system of risk management and internal
controls to safeguard shareholders' interests and the company's assets, and
should determine the nature and extent of the significant risks which the Board
is willing to take in achieving its strategic objectives.

That Principle will ensure the balance between enabling risk taking and
protecting shareholders and creditors.

In addition, Section 141 of the Companies Act provides that no undischarged
bankrupt may act as director or directly and indirectly take part of the company.
Section 141A of the Companies Act also provides that the Court may make an
order disqualifying a person who has been a director of a company that has at
any time gone into liquidation or during which he was director for 3 years the
company was insolvent, from being a director of a company for a period not
exceeding 5 years.
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Table E - Public sector governance

Public sector governance mechanisms

Any other
comments

Current position

The rule of law implies that every citizen is subject to the law,
including lawmakers themselves. Limits to the rule of law occur
because of neglect or ignorance of the law, corruption, or the
lack of corrective mechanisms for administrative abuse, such
as an independent judiciary. Does your system actively protect
and enforce the property rights of different stakeholders? If so
what sort of legal mechanisms are available and used?

Generally, everyone has access to legal redress when they are involved in cases of
dispute concerning property. The judicial system in Brunei Darussalam is equipped with
adjudicating such cases. The system is based on common law and equity. To
supplement this, alternative dispute resolutions such as arbitration and mediation are
also available

State-owned enterprises (SOE) often form a large part of a
developing economy. Sometimes SOEs play a positive role in
encouraging private sector innovation. However they are often
sheltered from competition which reduces innovation both in
the immediate and in downstream markets. In your economy,
how large is the government-owned market sector (as
measured by SOE value added as share of GDP) and how much
(approximately) of it is sheltered from competition? Are there
SOEs explicitly tasked with encouraging private sector
innovation?

In Brunei Darussalam, SOEs play a crucial role in economic development and economic
diversification. The Government creates and maintains SOEs to provide strategic and
essential goods and services the private sector is unable to deliver with the view to
develop them into fully private commercial entities. SOEs also help the Government to
attract foreign direct investment thereby creating businesses as well as job
opportunities.

All companies and businesses in Brunei Darussalam enjoy a level playing field wherein
SOEs receive the same treatment as private entities. SOEs receive no benefits arising
from their government ownership. Some SOEs engage in pioneering industries in the
context of Brunei Darussalam that would be considered private sector innovation in
and of themselves.
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Public sector governance mechanisms

Current position

Any other
comments

A national innovation system includes an innovation policy, a
knowledge infrastructure and an innovation infrastructure.
Does your jurisdiction have public sector bodies tasked with
and capable of delivering: (a) an innovation policy, (b) a
knowledge infrastructure and (c) an innovation infrastructure?

A National Committee on Science and Technology (S&T) was set up in 1994. The Chair
of this committee is the Minister of Development. Its terms of reference are as follows:

¢ Regulating the development of S&T in Brunei Darussalam;
¢ Formulating policy towards expansion of S&T in Brunei Darussalam;
¢ Developing physical infrastructure for expansion of S&T in Brunei Darussalam.

Knowledge infrastructure

In terms of knowledge infrastructure, there are state universities such as Universiti
Brunei Darussalam and Institut Teknologi Brunei. Research institutions such as the
Center for Strategic and Policy Studies also contribute.

Innovation infrastructure

There are in place some institutions that make up the innovation infrastructure such as
the BrulPO (patents office) and standards setters.

These components to the innovation system however are not seen as a collective. This
leaves much room for improvement on the collaboration between all three parts of the
system.

Strategies need to respond to economy context, level of
capability development and the binding constraints. For some
the priority is getting the basic building blocks in place to
underpin a national innovation system. For others the priority
is to refine how the system is operating and focus on
removing bottlenecks. What are the current areas of focus for

The current focus would be in trying to get the basic building blocks of the national
innovation system as well as coordinate the three parts of the national innovation.

The Brunei Research Council, a state run fund for research, does not focus on specific
sector but rather focuses on research that can be commercialised easily.
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Any other

Public sector governance mechanisms Current position

comments

innovation policy? What are the future directions for
innovation policy?
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Appendix A Questionnaire on structural policies and innovation.

Table A — Economy context (Optional)

Economy Context Questions Current position

Any other
comments

Economies differ in their levels of economic development and
government capabilities. Are there particular contextual
factors that shape the overall economic strategy and
approaches to structural and innovation policies?

L NZIER report (March 2015) to APEC 2015 Economic Report (AEPR) - The role of structural policies in innovation
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Table B - Regulatory policy

Regulatory policy mechanisms

Any other

Current position
comments

Innovation is enabled through the use of alternative

approaches and solutions under either prescriptive input
based or outcome/performance based regulation. Does the
regulatory system permit innovations by allowing alternative
approaches and solutions? In practice how often is this
flexibility used?

Performance-based regulation is embedded in Canada’s Cabinet Directive on

Regulatory Management (CDRM). It applies to all federal departments,
agencies, and entities over which the Federal Cabinet has authority relating to
regulation making. It is Canada's most powerful regulatory policy document and
mandatory guidelines which all government departments must follow
throughout the regulatory cycle.

According to the CDRM, the government advances the efficiency and
effectiveness of regulation by: ensuring that the benefits of regulation justify
the costs; focusing human and financial resources where they can do the most
good; and demonstrating tangible results.

In particular, the CDRM requires departments to: consider potential
alternatives to regulation, including voluntary standards, information
disclosure, and guidelines, and whether outcome or performance based
approaches would be suitable; and to specify, particularly for technical
regulations, regulatory requirements in terms of their performance rather than
their design. The CDRM also requires departments to assess the results of
performance measurement and evaluation to identify regulatory frameworks in
need of review. The extent to which departments and agencies use the
performance based reporting (PBR) approach to perform their regulatory
function is not known. However, some departments have, in their regulatory
programs, adopted the PBR or similar approaches—or have at least included
the applicability of the PBR approach to their business lines.

Administrative simplification including cost of doing business
programmes can assist innovation by removing barriers that
slow the speed of innovations to markets. Is there an
administrative simplification programme in place and if so
how comprehensive is it? Also, is any administrative

Through the Federal Government’s “Red Tape Reduction Action Plan”, Canada
has introduced fundamental, systemic reforms to the federal regulatory
system. This includes:

*A One-for-One Rule, which requires regulators to offset new administrative
burden costs imposed on business with equal reductions in administrative
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simplification programme linked to programmes to reduce ' burden from the stock of existing regulations. They must also remove a

corruption?

regulation when a new one increases administrative burden costs on business.
In April 2015, Canada’s Red Tape Reduction Act—an act to control the
administrative burden that regulations impose on businesses— became law.

e In February 2012, a requirement called “Small Business Lens” came into
effect, obligating regulators to consider small business realities and consult
early with small businesses in designing regulations. The Small Business Lens is
ensuring regulators take into account the impact regulations have on small
business. This assessment includes the publication of a 20-point checklist that
drives efforts to minimize burden on small business, avoidance of bureaucratic
duplication and the communication of regulatory requirements in clear, plain
language.

*The publication of departmental Forward Plans, which highlight upcoming
regulatory changes over a 24-month period also provides businesses with
critical predictability.

eService Standards are setting targets for the timely issuance of high volume
licences, certifications and permits. Regulators will also establish a feedback
mechanism for business users in these areas.

eThrough Canada’s Administrative Burden Baseline Initiative, regulators
develop and publicly post inventories of requirements in regulations that
impose administrative burden on business. This is updated annually.

eAn Annual Scorecard published by Canada’s Treasury Board Secretariat reports
publicly on implementation of systemic reforms, particularly the One-for-One
Rule, Small Business Lens and Service Standards. This year, the second Annual
Scorecard showed that the cumulative results of government-wide
implementation of the One-for-One Rule between 2012-14 resulted in $21
million per year in net administrative savings in burden to businesses, 263,000
hours saved for business per year, and 19 net fewer regulations.
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Competitive barriers can inhibit innovation, for example, by
creating barriers to entry to new and young firms. Regulatory
regimes often create barriers to entry by restricting entry into
the market as well as conduct once entry has occurred. Does
the regulatory development process such as the RIA explicitly
require the identification of the effect of a specific requlation
on competition? Does it encourage the selection of the policy
that minimises any adverse impact on competition and hence
innovation?

Innovation often relies on tacit knowledge held by skilled
people. Immigration policies can place barriers on the
movement of skilled people between economies, and
occupation regulation imposes barriers on movement
between firms within economies. How easily can skilled
people move between firms?

http://www.tbs-sct.gc.ca/rtrap-parfa/report-rapport/2013-14/asr-featb-
eng.asp

With respect to corruption, Canada’s Cabinet Directive on Regulatory
Management calls for good regulatory practices that includes promoting a fair
and competitive market economy, transparency, accountability, and public
scrutiny.

Canada has a “RIAS Writers’ Guide” to help departments and agencies better
understand the regulatory impact analysis requirements and to improve the
quality of regulatory impact analysis statements. As per this guide, regulations
that have been assessed as medium or high impact must include a statement
on the impacts of the regulation on administrative burden, competition, and
consumers.

According to the Cabinet Directive on Regulatory Management (CDRM), when
developing the regulatory option that maximizes net benefits, departments and
agencies are to ensure that regulatory restrictions on competition are fair,
limited, and proportionate to what is necessary to achieve the intended policy
objectives. In addition, the CDRM requires that regulators take into account
the impact regulations have on small business and demonstrate that the
recommended option minimizes the regulatory burden on them.

Improving Foreign Credential Recognition

The Government of Canada works with the provinces and territories and other
stakeholders to improve foreign credential recognition. This partnership has led
to the development of the Pan-Canadian Framework for the Assessment and
Recognition of Foreign Qualifications, which is streamlining foreign credential
recognition for priority occupations, including doctors and dentists.

Under the framework, internationally trained workers who submit an
application to be licensed or registered to work in certain fields, along with all
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fees and relevant documents, will be advised within one year how their
credentials compare to Canadian standards. They may also be advised of
additional requirements or be directed to alternative occupations that would
benefit from their skills and experience.

Service standards have been established so that internationally trained
professionals in 14 priority occupations can have their credentials assessed
within one year, anywhere in Canada. The first set of 14 priority occupations
were: architects, engineers, engineer technicians, accountants, medical lab
technicians, occupational therapists, pharmacists, physiotherapists, registered
nurses, practical nurses, dentists, medical radiation technologists, physicians,
and teachers. An additional 10 priority occupations were announced in July
2014: geoscientists, carpenters, electricians, heavy duty equipment technicians,
heavy equipment operators, welders, audiologists and speech language
pathologists, midwives, psychologists, and lawyers

Government of Canada Foreign Credential Recognition Programs and Services

The Foreign Credential Recognition (FCR) Program aims to improve the
integration of internationally trained workers into the workforce. The program
provides funding to and works with the provinces and territories and other
stakeholders—including regulatory bodies, post-secondary institutions and
employers—to implement projects that facilitate the assessment and
recognition of qualifications acquired in other countries.

Canada has recently carried out a Foreign Credential Recognition Loans Pilot
Project, which was delivered in cooperation with community organizations, to
help internationally trained professionals cover the costs of having their
credentials recognized, so they can find jobs that best suit their skills and
experience. The Government has now committed to making this project
permanent, ensuring continued access to loans for newcomers to Canada.
Removing financial barriers to the pursuit of foreign credential recognition will
help foreign-trained individuals get their credentials recognized faster and
obtain jobs in their fields sooner.
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Canada also has a Foreign Credentials Referral Office, which provides
information and path-finding and referral services, both in Canada and
overseas, to help internationally trained workers have their credentials
assessed quickly so they can find work faster in the fields in which they have
been trained.

Additionally, our Internationally Educated Health Professionals Initiative works
with provinces, territories and stakeholders to enable more internationally
educated health professionals to put their skills to work in Canada's health
system.

While improving access to labour market information and supporting worker
mobility helps mitigate labour shortages and avoid skills mismatches in the
short term, it also helps students and newcomers make more informed choices
so that they train for jobs that will be in demand.

Intra-company Transferees

Canada also has intra-company transferee (ICT) positions that provide for
facilitated entry of foreign nationals to enter Canada to work when being
transferred from related entities. The provisions require that there be a
qualifying relationship between the entities (i.e., common ownership), previous
work experience with the sending entity, and work as an executive, senior
manager or as an employee with specialized knowledge (i.e., advanced level of
expertise and proprietary knowledge). Qualified ICTs are able to obtain a work
permit without the need for a Labour Market Impact Assessment and are able
to work in Canada for up to seven years in executive and senior manager
positions and up to five years for those ICTs with specialized knowledge.
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Table C - Competition policy

Competition policy mechanisms

Any other

Current position
comments

Competition policy can increase the adoption of innovations
by allowing reallocation of output to higher productivity
firms. This raises issues about the balance in competition law
between technical and dynamic efficiency on the one hand
over allocative efficiency and consumer protection on the
other. How does competition policy deal with protection of
consumers? Does competition law in your economy focus
largely on shorter term allocative efficiency or does it allow
for longer term technical and dynamic efficiency?

Canada’s Competition Act includes a purpose clause, which sets the overarching

goal of the Act. Among other objectives, the purpose of the Act is to “provide
consumers with competitive prices and product choices”. In this sense,
enforcement of the Competition Act and application of competition policy has
this objective in mind.

The Competition Act contains provisions whose application is directly related to
consumer protection. These provisions include legal obligations for businesses
and persons in respect of false or misleading representations, unsubstantiated
performance claims, deceptive telemarketing practices, and mass marketing
fraud. Indirectly, the Competition Act’s criminal price-fixing provisions have also
been applied to markets where a direct impact on consumers was at issue.

In terms of economic efficiency, a key purpose of the Competition Act is directly
to “promot(ing) efficiency and adaptability of the Canadian economy”. Further,
provisions that deal with abuses of market power, those that relate to mergers
explicitly, consider gains in efficiency, including allocative, dynamic, and
productive efficiencies in the relevant markets. At the same time, losses to
efficiency are examined in the context of anti-competitive behaviour or effects.

Competition policy needs to be able to respond to changes in
market structure and technology. The ability to deal with
those challenges depends in part upon the legal authority and
capability of competition authorities to take gains in technical
and dynamic efficiency into account. This requires that
competition authorities move beyond black letter of the law
approaches (deemed unlawful per se) and subject cases to
fact based rule of reason analysis. Does the competition
authority(s) have the legal authority to take into account
gains in technical and dynamic efficiency? Does the

Canada’s Competition Act includes the consideration of gains in efficiency as a
defence for certain anticompetitive behaviours or mergers. The Competition
Tribunal—Canada’s adjudicative body that hears and decides certain
applications under the Competition Act—must consider the gains in efficiency
when making orders under the Competition Act in respect of an alleged anti-
competitive merger or other competitor collaboration.

Recognizing the Competition Act’s emphasis on economic efficiency both in the
purpose clause and in specific clauses relating to certain reviewable matters,
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Competition policy mechanisms

Current position

Any other
comments

authority(s) have the capability (i.e. the tools, procedures,
staff and other resources) to allow for technical and dynamic
efficiency gains in decision making?

the Competition Bureau—the investigative body that enforces the Competition

Act—routinely considers gains in efficiencies when deciding to apply for an
order from the Competition Tribunal.

The Competition Bureau employs both internal economists, external experts
(e.g. economists, accountants, and industry experts), and consults with foreign
competition authorities (where applicable) in its analysis of gains of efficiency.
The Competition Bureau’s approach to efficiencies is guided by the efficiency
defence found in the Competition Act. This is an explicit defence for anti-
competitive mergers or other competitor collaboration, where cognizable
efficiencies outweigh anti-competitive effects that force the Competition
Bureau to consider technical and dynamic efficiency, even in anti-competitive
mergers or collaborations that offer small amounts of efficiency gains.

Comprehensive coverage of competition policy is important
not only to ensure competition in specific markets but also
competition in downstream markets. Does the reach of
competition policy (and its enforcement) extend to all goods
and services markets? Or are there significant exclusions, for
example, particular sectors of the economy or for businesses
owned by national or sub-national government?

Most businesses and sectors of the economy are subject to the Competition
Act. The Competition Act also applies to Crown corporations (state owned
enterprises) engaged in commercial activities in actual or potential competition
with other businesses. Notwithstanding the broad application of the
Competition Act, exemptions to its application do exist under the Competition
Act itself and other federal statutes.

These include, but are not limited to, exemptions:

ofor certain business activities (e.g. securities underwriting, amateur sport and
collective bargaining);

ofor proposed merger transactions involving a federally-regulated financial
institution where the Minister of Finance has certified the merger to be in the
public interest;

ofor mergers involving a transportation undertaking where the Minister of
Transport has certified the merger to be in the public interest;

eto address temporary emergencies and commitments in international
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Any other
comments

Competition policy mechanisms Current position

agreements;

ofor a variety of other Competition Act specific exemptions to address issues
such as affiliation between businesses, efficiencies, the application of
intellectual property laws as well as the regulated conduct defence; and

ofor mergers of transportation undertakings that are approved by the
Governor-in-Council upon recommendation of the Minister of Transport.

Effective competition policy enforcement requires that the The Bureau is an independent law enforcement agency. The Commissioner
competition authority(s) have the legal authority and the reports to the Deputy Minister of Industry for administrative and financial
capability to independently undertake their role. Does the purposes, and reports to Parliament via the Minister of Industry in respect of its
competition authority(s) have statutory independence in the independent law enforcement role.

cases it selects for enforcement action or is this a more
collective decision involving other Ministries? How is any

The Commissioner and the Bureau do not make final and binding decisions on
independence established and safeguarded? &

whether the Competition Act has been breached. Rather, the Commissioner
initiates and litigates civil cases or recommends that the Public Prosecution
Service of Canada lay charges, and initiate criminal cases. Any internal or
investigative decisions the Commissioner makes are not published. The
Competition Act requires that inquiries be conducted in private and restricts
the communication of confidential information (see subsection 10(3) and
section 29 of the Competition Act).

The Competition Act grants neither the executive, nor the Minister of Industry,
power to decide individual competition law cases under the Act in the public
interest. In certain sectors of the economy, however, other ministers can base
decisions on the public interest. These decisions can, in turn, affect the type of
relief available under the Competition Act.

The Commissioner is solely responsible for administering and enforcing the
Competition Act, which is a law of general application applicable across industry
sectors. However, depending on the circumstances of a case, the Commissioner
may share concurrent jurisdiction over a business practice or transactions with

NZIER Questionnaire for AEPR 93



Competition policy mechanisms

Any other

Current position
comments

regulatory bodies that administer sector-based legislation.

There is evidence that structure and innovation hold a
concave relationship so moderately competitive markets
generate the most innovation. Therefore, there is much to be
gained by boosting competition in the least competitive
markets. Does the competition authority(s) proactively and
strategically seek to focus its attention on least competitive
markets with potential for innovation?

The Competition Act applies broadly to all sectors of the economy, and no one
industry is targeted directly. The Competition Bureau, in setting its priorities,
will periodically focus its efforts on certain industries or markets that could
benefit from enhanced competition to drive innovation, or that have tangible
benefits for Canadian consumers.

Recent enforcement action in the telecommunications sector, for example,
highlights the Competition Bureau’s strategic focus on the digital economy. The
Competition Bureau has also undertaken advocacy efforts to reduce regulatory
barriers to competition to encourage the growth of disruptive technologies that
deliver competitive alternatives in markets that lack innovative competition.

There is growing evidence of the positive link between
innovation and openness to trade and investment. How is
openness to trade and investment factored into competition
policy settings and the practices of the competition
authorities?

International trade is an indispensable part of promoting and fostering healthy
competitive markets. When trade barriers are lifted, firms can compete in
previously inaccessible markets, and as a result, consumers have a wider choice
of products and services to choose from. This in turn forces businesses to
develop ever more attractive product offerings and prices, for fear of losing
their customers to a more efficient overseas competitor.

This increase in competition offers many benefits for consumers, including
better products, greater choice and convenience, and lower prices.

The benefits of trade liberalization however are offset by anticompetitive
business conduct. For Canadian firms that aim to compete in foreign markets or
for Canadian consumers seeking to benefit from liberalized trade, practices
such as cartels, exclusive contracts to tie up suppliers or customers, or a host of
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Any other
comments

Competition policy mechanisms Current position

other anti-competitive conduct present real obstacles to realizing the benefits
of free trade for Canada and Canadian businesses and investors.

The competition policy tools Canada uses to support its openness to trade are
threefold:

i) Agreements

Dating back to the North American Free Trade Agreement in 1994, Canada has
sought to include a competition policy chapter in all of its comprehensive free
trade agreements. The competition policy commitments ensure that, at a
minimum, the parties:

eSeek to adopt or maintain measures to proscribe anticompetitive business
conduct;

eEnsure that these measures are enforced in accordance with the principles of
transparency, procedural fairness and non-discrimination;

eCooperate on cross-border enforcement matters; and

eExempt competition policy matters from all forms of international dispute
settlement.

ii) Cooperation

To help Canada and the Competition Bureau better work with our international
counterparts, we develop and sign cooperation instruments ranging from
legally binding state-to-state cooperation agreements to non-binding
instruments such as agency-to-agency cooperation arrangements and
memoranda of understanding. These instruments serve two functions:

oFirst, they recognize the importance of cooperation when dealing with cross-
border matters of shared interest; and

eSecond, they act as mechanisms for greater communication on topics of
mutual interest, including each agency’s best practices and experiences in
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Competition policy mechanisms

Current position

Any other
comments

competition law and policy.

iii) Convergence

Canada and the Competition Bureau are actively involved in the work of
international fora such as the International Competition Network, the
Organisation for Economic Cooperation and Development (OECD), Asia-Pacific
Economic Cooperation (APEC), United Nations Conference on Trade and
Development (UNCTAD) and other trade, economic and development
organizations. On competition policy matters, these fora are critical for the
development of best practices endorsed by the international community.
Canada also uses these fora as platforms for training and suasion of foreign
partners and to generate discussions on topics of mutual interest. This work
culminates in ‘soft convergence’ whereby our trading partners are encouraged
to consider best practices as models in structuring their own competition
enforcement regimes.

Table D - Corporate governance

Corporate governance policy mechanisms

Current position

Any other
comments

Different corporate forms have to grapple with the problem
of how to reward good management and discipline poor
management. While competition in product markets helps
discipline poor managers, those (such as Directors)
responsible for corporate governance also have an important
role.What mechanisms exist in your economy’s corporate
governance legislation to ensure that managers act in the
interests of owners including by investing in innovation?

Corporate governance is recognized as contributing to stability in the financial
markets, investment and economic growth. Good corporate governance can instil
competition and corporate performance, which could include investing in
innovation.

The Canada Business Corporations Act (CBCA) requires directors to act honestly
and in good faith with a view to the best interests of the corporation; and
exercise the care, diligence and skill that a reasonably prudent person would
exercise in comparable circumstances. If directors breach this duty to the
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Securities law, by enabling capital raising from the pubilic,
allows investment in innovation. These investments can take
a variety of forms including venture capital funds and direct
capital raising from the public. Do your economy’s financial
markets facilitate capital raising to finance the development
of innovations? If so what are the major forms of capital
raising that are used in your jurisdiction?

corporation, shareholders could bring court actions to hold the directors liability
to the corporation.

The CBCA also permits a shareholder holding not less than 5% of shares (minority
shareholder) to requisition a shareholders meeting. Shareholders can, at the
meeting, raise issues that the shareholder is objecting to (e.g. to replace the
board, amend the corporation bylaws, to seek to require the board to replace the
CEO).

This governance structure seeks to ensure that directors are accountable to
shareholders and that shareholders have democratic participation and oversight
of corporate management.

Canada has vibrant capital markets that allow businesses of all sizes and at all
stages of development to access funding for growth and innovation. Canadian
businesses raise external equity funding from investors in both private and public
markets.

Private capital investors in Canada, who invest by purchasing equity shares,
include:

o Angel investors;

. Venture capital firms;

. Institutional investors, including pension plans;
o Labour-sponsored venture funds; and,

J Some government-owned financial institutions.

Entrepreneurs in Canada typically capitalize new business ventures with personal
resources. As their businesses outgrow the capacity of self-financing,
entrepreneurs usually first seek external financing from family and business
associates. The next stage of growth typically requires the participation of
“angel” investors who expect a reasonable risk-adjusted rate of return. Larger
risk capital investments in Canada are often sought from venture capital and
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The legal framework for corporate governance provides the
means for new firms to be created and, once they mature,
enables changes in the corporate governance. Examples of
enablers include provisions that allow family or closely owned
firms to take on private equity partners or go public, a second
board on the Stock Exchange where the cost of listing is
lower, and specific legal vehicles that can raise capital from
the public for investing in start-ups. Does the legal framework
provide specific enablers or barriers to taking on private
equity partners or public listing??

Insolvency and bankruptcy laws enable innovation by
allowing entrepreneurs to take risks even if these lead to
failure. However, these also allow poor managers the
opportunity to repeatedly start businesses that fail with
losses to shareholders and creditors. How is the balance
struck between enabling risk taking and protecting
shareholders and creditors?

private equity firms. Investments in Canadian private companies are most
commonly made through convertible preferred shares or subordinated debt
convertible into common shares and are often accompanied by warrants to
acquire common shares.

If the desired financing is not available in the private market, the business may
choose to initiate an initial public offering (IPO) on a recognized stock exchange.
Canadian public equity markets provide funding access to both larger,
established companies and to small and medium enterprises with shorter track
records. Companies can raise equity in Canada through the Toronto Stock
Exchange, the TSX Venture Exchange and the Canadian Securities Exchange.

This issue is regulated under provincial securities regulation.

While many legislative and institutional factors can influence entrepreneurship
and innovation (taxation, corporate law, direct government funding), insolvency
law can also play a crucial role in creating favourable conditions for creativity and
risk taking. Canada’s insolvency laws mitigate entrepreneurial risks, by allowing
for the discharge of unsustainable debts and the restructuring of the debts of
distressed but viable enterprises in appropriate circumstances. Canada’s
insolvency laws also recognize creditor rights and establish clear rules to rank the
priority of competing claims, which provides investors and lenders with
commercial certainty in the event of default.
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Table E - Public sector governance

Public sector governance mechanisms

Current position

Any other comments

The rule of law implies that every citizen is subject to the law,

including law makers themselves. Limits to the rule of law occur
because of neglect or ignorance of the law, corruption, or the
lack of corrective mechanisms for administrative abuse, such as
an independent judiciary. Does your system actively protect and
enforce the property rights of different stakeholders? If so what
sort of legal mechanisms are available and used?

In Canada, judicial and, in some cases, extra-judicial mechanisms are

used for the protection of property rights.

State-owned enterprises (SOE) often form a large part of a
developing economy. Sometimes SOEs play a positive role in
encouraging private sector innovation. However they are often
sheltered from competition which reduces innovation both in
the immediate and in downstream markets. In your economy,
how large is the government-owned market sector (as measured
by SOE value added as share of GDP) and how much
(approximately) of it is sheltered from competition? Are there
SOEs explicitly tasked with encouraging private sector
innovation?

The total book equity value of federal Crown corporations is $36B CDN
and total revenues (excluding appropriations) are $29B for 2013/14.
Since these organizations are not publically-traded companies, it is not
possible to calculate the total dollar market value of all of the
organizations’ outstanding shares. As a result, Canada is providing the
total book equity value consistent with the amounts presented in the
Public Accounts for 2013/2014 (the Government’s annual summary of its
financial transactions).

The innovation and
competition-related
questions are difficult
to measure/estimate
since the federal
Crown corporations
operate at arm’s length
from government with
specific mandates and
purposes which
differentiate them from
the public or private
sector.

A national innovation system includes an innovation policy, a
knowledge infrastructure and an innovation infrastructure. Does
your jurisdiction have public sector bodies tasked with and
capable of delivering: (a) an innovation policy, (b) a knowledge
infrastructure and (c) an innovation infrastructure?

Canada’s lead public sector body responsible for innovation policy is the
Federal Department of Industry (Industry Canada).

Industry Canada (IC) sets the strategic direction for policies and programs
that support and stimulate research, development and innovation in
Canada. IC fosters an environment that is conducive to innovation and
promotes scientific excellence in collaboration with Industry Portfolio
partners (e.g., national research granting agencies such as the Natural
Science and Engineering Council and the Canada Foundation for
Innovation, and Canada’s main public research organization -- the
National Research Council), other government departments (science-

NZIER Questionnaire for AEPR

99




Public sector governance mechanisms

Current position

Any other comments

based departments and agencies) and external stakeholders from the
private and public sector (e.g., Genome Canada, Council of Canadian
Academies, Canadian Institute for Advanced Research, Perimeter
Institute for Theoretical Physics, Institute for Quantum Computing, lvey
Centre for Health Innovation and Leadership, Mitacs Inc).

IC also helps Canadian businesses increase research and development
activities by investing in innovative projects and collaborations through
repayable and non-repayable contributions. Projects supported by IC are
expected to produce benefits to Canada, including generating strategic
R&D investment, developing new technologies and enhancing Canadian
innovation capacity and expertise.

Further, IC regulates and provides oversight over a number of aspects of
the Canadian marketplace, including trade measurement, insolvency,
corporate governance including federal incorporation, competition,
intellectual property, market access and consumer affairs. IC develops
and administers framework statutes, regulations, policies and
procedures; develops, sets and assures compliance with related
regulatory reforms and standards; and consults with a variety of
stakeholders and portfolio organizations.

Furthermore, IC is responsible for federal laws relating to the
investigation of anti-competitive conduct and the general regulation of
trade and commerce in respect of business practices, including the
review of mergers and significant foreign investments. It protects,
promotes and advocates for efficient markets in a manner that
encourages economic growth and innovation, providing consumers and
businesses with competitive prices and increased product choices.

IC sets legislative and policy frameworks to encourage competition,
innovation, private sector investment in digital infrastructure, confidence
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in the online marketplace, and greater adoption of information and
communications technologies by business.

Strategies need to respond to economy context, level of
capability development and the binding constraints. For some
the priority is getting the basic building blocks in place to
underpin a national innovation system. For others the priority is
to refine how the system is operating and focus on removing
bottlenecks. What are the current areas of focus for innovation
policy? What are the future directions for innovation policy?

In 2007, Canada launched its Science and Technology (S&T) Strategy,
Mobilizing Science and Technology to Canada’s Advantage, setting out a
comprehensive plan to make Canada a leader in S&T, research and
innovation.

Since then, Canada has made significant progress in fostering
entrepreneurs and new businesses. The federal government has provided
more than $11 billion in new resources to support basic and applied
research, talent development, research infrastructure and innovative
activities since 2006. In the past seven years, however, the global
landscape has changed, and a renewed strategy was required to provide a
framework that more adequately reflects today’s economy and guides
federal priorities to promote Canada’s strengths in research.

Seizing Canada’s Moment, Canada’s 2014 updated strategy, builds on the
foundation laid out in the 2007 framework, but goes further to ensure
Canada remains well-positioned in the global arena for excellence, talent
and wealth. It continues to be guided by the four important core
principles: promoting world-leading excellence, focusing on priorities,
fostering partnerships and enhancing accountability.

Seizing Canada’s Moment sets out the following objectives:

ePeople: We will develop, attract and retain highly-qualified and skilled
individuals, as well as top experts and leaders needed for Canada to
thrive in the global knowledge economy. We will enhance opportunities
for innovators and researchers whose ambitions and creativity generate
discoveries that improve social and economic outcomes for Canadians.
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eKnowledge: We will strengthen support for excellence across discovery-
driven and applied activities by investing in research and infrastructure.
We will continue to support federal science-based institutions to perform
research to deliver on regulatory, public policy and operational mandates
such as public health, responsible resource development, environmental
protection, transportation safety and public security. We will make
federally funded research more open and transparent to the public and
to end users.

eInnovation: We will help bring new ideas and knowledge to market by
stimulating more demand for innovation from firms of all sizes and
influencing more innovation-focussed business strategies. We will make it
easier for businesses to work with partners, including government, in the
innovation system and foster collaborations based on industrial-demand
that encourage newly-emerging as well as established industries to look
for solutions from Canada’s research institutions. We will build on Digital
Canada 150, a Federal Government plan to guide our digital future. We
will emphasize the need for firms to protect their intellectual property
and enhance Canada’s access to global markets.
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Appendix A Questionnaire on structural policies and innovation.

Table A — Economy context (Optional)

. o Any other
Economy Context Questions Current position
comments

Economies differ in their levels of economic development and
government capabilities. Are there particular contextual
factors that shape the overall economic strategy and
approaches to structural and innovation policies?

1 NZIER report (March 2015) to APEC 2015 Economic Report (AEPR) - The role of structural policies in innovation
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Table B - Regulatory policy

Regulatory policy mechanisms

Any other

Current position
comments

Innovation is enabled through the use of alternative
approaches and solutions under either prescriptive input
based or outcome/performance based regulation. Does the
regulatory system permit innovations by allowing alternative
approaches and solutions? In practice how often is this
flexibility used?

The Government of Chile recognizes the importance of innovation and is making an
important effort to promote it. There are several teams in various parts of central
government which work in coordination in order to foster innovation within the
administration, such as the Ministry of Economy’s special division in charge of promoting
innovation or the Ministry Secretary General to the Presidency’s Modernization Unit.

There are different regulatory fields in which authorities are allowed to consider alternative
approaches in their solutions. In those contexts, there are fertile grounds for boosting more
innovative outcomes. Good examples of this kind of openness of solutions are the mitigation
measures and remedies that can be applied in the context of Environmental Law and
Competition Law.

Moreover simplification plans have been in place for over ten years with very positive
outcomes especially in the fields of one stop shops and the use of ITCs across government.

The use of these flexible ways to proceed require, as a general rule, a statute or law that
empowers the authority with the discretion and tools necessary for this purpose. Therefore,
increasing the use of alternative solutions is a slow process. It is important to remark that the
Government of Chile is committed to create a new unit of evaluation and coordination of
regulation, whose priority will be to simplify and improve processes and regulation in order to
boost innovation.

Administrative simplification including cost of doing business
programmes can assist innovation by removing barriers that
slow the speed of innovations to markets. Is there an
administrative simplification programme in place and if so
how comprehensive is it? Also, is any administrative
simplification programme linked to programmes to reduce
corruption?

As mentioned before, the Government of Chile is committed to create a new special unit that
will have the responsibility of coordinating and evaluating regulatory initiatives. One of the
key objectives of this new unit is to advocate for the simplification of procedures and the
elimination of administrative requirements and formalities that discourage innovation and
productivity.

Corruption risks are not a relevant concern in Chile. Thus, there is no simplification
programmes specifically aimed to reduce corruption. Nevertheless, other programmes may
have a positive impact on this issue. For example, the government is currently assessing the
implementation of an on-line platform that will allow entrepreneurs to obtain all business
permits required through a standardized and transparent procedure. This platform will leave
behind the current system, where entrepreneurs have to carry out procedures before several
administrative local authorities.

In addition to these, and as stated in the above question, administrative simplification plans
have been in place for over ten years, successfully aimed at reducing user burden, enhance
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transparency and foster completion. Programs such as Chileatiende and Chile Compra are
good examples of this.

Competitive barriers can inhibit innovation, for example, by
creating barriers to entry to new and young firms. Regulatory
regimes often create barriers to entry by restricting entry into
the market as well as conduct once entry has occurred. Does
the regulatory development process such as the RIA explicitly
require the identification of the effect of a specific regulation
on competition? Does it encourage the selection of the policy
that minimises any adverse impact on competition and hence
innovation?

In accordance with Chile’s SMEs Act, authorities should evaluate the economic and social cost
of every new regulation that is applicable to small businesses. In practice, this norm has a low
implementation rate because the authorities are not obliged to perform the evaluation.

It is important to remark that the Government is taking a proactive approach towards the
negative effects of new regulations over competitiveness. In that sense, one of the core
measures of the Agenda of Productivity, Innovation, and Growth is to create a new unit that
will be in charge of coordinating and evaluating all regulatory initiatives, in order to diminish
the negative consequences of regulation over the performance of Chile’s markets.

Chile is aware of the importance of RIA in the design and implementation of good regulation
and is one of the elements that will be evaluated in the design of the special unit that will
have the responsibility of coordinating and evaluating regulatory initiatives mentioned
above.

Innovation often relies on tacit knowledge held by skilled
people. Immigration policies can place barriers on the
movement of skilled people between economies, and
occupation regulation imposes barriers on movement
between firms within economies. How easily can skilled
people move between firms?

There are no major barriers for well qualified professionals to move between different firms
and organizations.

Table C - Competition policy

Competition policy mechanisms

Any other
comments

Current position

Competition policy can increase the adoption of innovations by | chile’s Competition Act expressly states that the goal of the competition system is
allowing reallocation of output to higher productivity firms. This | the promotion and defense of competition in the markets, without making any
raises issues about the balance in competition law between | further distinction or specification. In Chile, the defense of competition has a
technical and dynamic efficiency on the one hand over allocative | strong orientation towards promoting economic efficiency. Nevertheless, and to a
efficiency and consumer protection on the other. How does lesser extent, consumer protection is also a concern of our competition authorities.
competition policy deal with protection of consumers? Does | Historically, Chile’s Competition Policy has been directed to sanction misconducts
competition law in your economy focus largely on shorter term = with a greater social impact, such as hardcore cartel, and behavior related to
allocative efficiency or does it allow for longer term technical and markets that are of crucial importance for society, which normally coincide with
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Competition policy mechanisms

Any other

Current position
comments

dynamic efficiency?

those that have a larger impact over consumers.

It is important to highlight that neither the National Competition Prosecutors
Office (FNE) nor the Competition Tribunal have been entrusted with the role of
protecting consumer rights, which falls within the function of another agency, the
National Consumer Protection Service (Sernac).

Competition policy needs to be able to respond to changes in
market structure and technology. The ability to deal with those
challenges depends in part upon the legal authority and capability
of competition authorities to take gains in technical and dynamic
efficiency into account. This requires that competition authorities
move beyond black letter of the law approaches (deemed
unlawful per se) and subject cases to fact based rule of reason
analysis. Does the competition authority(s) have the legal authority
to take into account gains in technical and dynamic efficiency?
Does the authority(s) have the capability (i.e. the tools, procedures,
staff and other resources) to allow for technical and dynamic
efficiency gains in decision making?

The statutory mandate of Chile' competition authorities, which is “to promote and
defend free competition in the markets”, allows them to consider different
dimensions of efficiency.

In addition, Chile’s competition authorities have enough tools and resources to
consider technical and dynamic efficiency gains. For instance, both authorities are
independent, well established and composed by lawyers and economists, a feature
that has been a driving force behind the increasingly economic approach adopted
in competition cases.

As a result, relevant market definition, quantitative and qualitative data analysis,
and the assessment of efficiency gains are, when possible and relevant for the
case, commonly considered by the FNE and the Competition Tribunal.

Furthermore, a Bill of Amendment of Chile’s Competition Act, which is currently
being discussed by Chile’s Congress, proposes to grant an additional power to the
FNE consisting in conducting market studies. Such power will give the agency the
ability to request information from both private and public agents, which will be
useful to improve the consideration of technical and dynamic efficiency gains in
decision making.

Comprehensive coverage of competition policy is important not
only to ensure competition in specific markets but also
competition in downstream markets. Does the reach of
competition policy (and its enforcement) extend to all goods and
services markets? Or are there significant exclusions, for example,
particular sectors of the economy or for businesses owned by
national or sub-national government?

Chile’s Competition Act does not have exceptional regimes nor exemptions for
specific goods or services. Furthermore, and unlike other jurisdictions, competition
provisions are applicable to all economic agents, without distinction between
private or public ones. The Competition Tribunal has sentenced public services and
some sectoral regulatory bodies which were found to have participated in
Competition Act infringements.
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Effective competition policy enforcement requires that the
competition authority(s) have the legal authority and the
capability to independently undertake their role. Does the
competition authority(s) have statutory independence in the cases
it selects for enforcement action or is this a more collective
decision involving other Ministries? How is any independence
established and safeguarded?

Both, the Competition Tribunal and the FNE, are completely independent from a
statutory and practical point of view when exercising their attributions and
powers. Ministries are not involved in the investigation or judgment of a
Competition case.

The independence of the competition authorities has its origin in the institutional
design. On one hand, in Chile we have two separate authorities: an agency (the
FNE) and a Competition Tribunal. The FNE, headed by the National Economic
Prosecutor, is an agency with the function of investigating cases initiated ex-officio
or by request of a third party. The Competition Tribunal is a specialized court,
under the Supreme Court’s judicial control. Both institutions are independent of
any other authority. On the other hand, the National Economic Prosecutor and the
judges of the Competition Tribunal are appointed and removed by a special
mechanism that ensures their independence. The Competition Act also
contemplates special rules regarding service incompatibilities to avoid conflicts of
interest.

There is evidence that structure and innovation hold a concave
relationship so moderately competitive markets generate the
most innovation. Therefore, there is much to be gained by
boosting competition in the least competitive markets. Does the
competition authority(s) proactively and strategically seek to focus
its attention on least competitive markets with potential for
innovation?

Currently, the FNE does not have a formal policy that focus on the least
competitive markets with potential for innovation. However, it is expected that if
the Bill of Amendment is passed and the FNE is granted with the power to carry
out market studies and surveil the competitive dynamics of the markets, the
agency will be able to issue these kind of policies in order to focus its attention on
certain markets and take the necessary measures to ensure competition.

There is growing evidence of the positive link between innovation
and openness to trade and investment. How is openness to trade
and investment factored into competition policy settings and the
practices of the competition authorities?

Chile has an open economy and policies that actively encourage foreign trade and
investment. The permanent improvement of the competition system and the
relevant role that Competition Authorities have in Chile’s economy, promoting and
defending the competitive process, prove that Chile is actively committed to
strengthen its market based economy.

Besides, it is important to mention that competition authorities consider in their
analysis potential competition from foreign enterprises and the competitive
pressure that they may exert. In addition, both national and foreign enterprises are
equally treated before competition authorities.
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Table D - Corporate governance

Corporate governance policy mechanisms

Any other

Current position
comments

Different corporate forms have to grapple with the problem of how
to reward good management and discipline poor management.
While competition in product markets helps discipline poor
managers, those (such as Directors) responsible for corporate
governance also have an important role.What mechanisms exist in
your economy’s corporate governance legislation to ensure that
managers act in the interests of owners including by investing in
innovation?

The Law states that Directors of Companies cannot fail in their duties arguing that
they are defending the interest of who choose them.

Additionally, the Superintendence of Securities and Insurance stablishes several
standards of Corporate Governance for issuers of securities, which the companies
should inform to the regulator under the concept “comply or explain”. In this norm,
it is consulted about the policies of sustainability that the Board should adopt,
including fostering innovation.

Securities law, by enabling capital raising from the public, allows
investment in innovation. These investments can take a variety of
forms including venture capital funds and direct capital raising from
the public. Do your economy’s financial markets facilitate capital
raising to finance the development of innovations? If so what are the
major forms of capital raising that are used in your jurisdiction?

CORFO has the main objective of foster entrepreneurship and the innovation to
improve the productivity in Chile. CORFO offers to Investment Funds resources as a
modality of long term credit lines, with the aim these funds will be invest in SME
with growth potential and that require technical support.

The legal framework for corporate governance provides the means
for new firms to be created and, once they mature, enables changes
in the corporate governance. Examples of enablers include
provisions that allow family or closely owned firms to take on
private equity partners or go public, a second board on the Stock
Exchange where the cost of listing is lower, and specific legal
vehicles that can raise capital from the public for investing in start-
ups. Does the legal framework provide specific enablers or barriers
to taking on private equity partners or public listing??

In 2012, the Superintendence of Securities and Insurance (SVS) passed a law to
regulate when a security offer will not be considered a “public offer”, and therefore
will be excluded of the application of the law N° 18.045 of Security Market and the
supervision of the SVS, except when necessary to demonstrate that the
requirements established in the “General Norm” are accomplished.

Insolvency and bankruptcy laws enable innovation by allowing
entrepreneurs to take risks even if these lead to failure. However,
these also allow poor managers the opportunity to repeatedly start
businesses that fail with losses to shareholders and creditors. How is
the balance struck between enabling risk taking and protecting
shareholders and creditors?

Recently, a new Bankruptcy law was approved, which stablished several changes
to the Chilean system, such as: the introduction of an effective and expeditious
procedure for the verification and payment of credits; it distinguishes between
individuals and business; it distinguishes between procedures of reorganizations
and liquidations; it stablishes transparent auctions, among others.
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Table E - Public sector governance

Public sector governance mechanisms

Any other

Current position
comments

The rule of law implies that every citizen is subject to the law,
including law makers themselves. Limits to the rule of law
occur because of neglect or ignorance of the law, corruption,
or the lack of corrective mechanisms for administrative
abuse, such as an independent judiciary. Does your system
actively protect and enforce the property rights of different
stakeholders? If so what sort of legal mechanisms are
available and used?

Chile remains an independent judiciary to the Executive power and the legislative
power, which guarantees high degrees of fairness in decision making for citizens, and
also to the members of the other powers of the State. During the past 20 years, the
country has developed work schedules aimed to address issues of probity and
transparency, engaging in their design the 3 designated powers, so give the public a
framework of guarantees that adequately safeguard the conflicts of interest, failures to
the probity or acts of corruption. The main themes addressed in the agendas of probity
include: (1) system of public procurement, (2) system of senior public management, (3)
creation of the National Directorate of the Civil Service, (4) financing of political parties
(5) the Declaration mandatory law of interest and heritage of public authorities, among
others.

State-owned enterprises (SOE) often form a large part of a
developing economy. Sometimes SOEs play a positive role in
encouraging private sector innovation. However they are
often sheltered from competition which reduces innovation
both in the immediate and in downstream markets. In your
economy, how large is the government-owned market sector
(as measured by SOE value added as share of GDP) and how
much (approximately) of it is sheltered from competition? Are
there SOEs explicitly tasked with encouraging private sector
innovation?

Chile has a system of public companies (SEP), which brings together more than 60% of
the companies with State participation. All accounts with the SEP-independent
corporate governance. Since 1990, Chile has begun a process of professionalization of
the corporate governance of public companies, incorporating in them increasingly
competitive variables with respect to the national and international market, and
encouraging innovation in increasing levels. Proof of this is the various distinctions that,
internationally, has received the National Corporation of the copper (CODELCO) with
regard to their production processes, and the systematic decrease in production costs,
as well as the increase in the levels of production and product quality.

A national innovation system includes an innovation policy, a
knowledge infrastructure and an innovation infrastructure.
Does your jurisdiction have public sector bodies tasked with
and capable of delivering: (a) an innovation policy, (b) a
knowledge infrastructure and (c) an innovation
infrastructure?

There are three key issues to strengthen our economy: first, increase productivity which
has remained virtually stagnant in recent years; secondly, diversify our economy; and
thirdly, creating new centers of innovation and entrepreneurship.

The increase of investments in energy and infrastructure, the measures incorporated in
the Agenda for Productivity, Innovation and Growth that we launched in May 2014, will
allow Chile to move into a productive transformation.

Innovation is key to boosting productivity and growth of our country. Therefore, we
have increased the Fund for Innovation for Competitiveness and we are also promoting
projects to drive innovation beyond the mere creation of new business towards social
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Any other
comments

development fields.

The last year the government found the first "Laboratory of Government", which will
implement innovative ideas to improve public services.

Strategies need to respond to economy context, level of
capability development and the binding constraints. For some
the priority is getting the basic building blocks in place to
underpin a national innovation system. For others the priority
is to refine how the system is operating and focus on
removing bottlenecks. What are the current areas of focus for
innovation policy? What are the future directions for
innovation policy?

Taking as reference the manual Oslo of the Organization for cooperation and economic
development (OECD), defined innovation as the use new knowledge, to generate a
product, process or novel method, or the redefinition of business models that generate
new value in the market. These processes of transformation of knowledge to value,
which is led by people and can occur through a venture or an existing business, are
understood as diffusion or transfer of technology. This, combined with the constant
dynamic in that move the markets, implies that this policy not considered
productive/commercial "winning" sectors, but rather is responsible for increasing
productivity and competitiveness

National innovation policy takes into account those pillars that the most successful
countries in this regard have been recognized, and adds the Global connection and
financing as enablers fundamentals to make innovation happen. So the associated
innovation processes occur with all its potential required that each and every one of the
pillars is fully developed, because the deficiency or malfunction of one of them would be
sufficient to endanger the process of innovation. In other words, the newly defined
pillars behave as fundamentals of the innovation ecosystem. For this reason, the
Government has decided to focus its efforts on improving those aspects that could
jeopardize the entire effort, i.e., those areas which have more opportunities and
challenges. A program of innovation cannot be static. The pace of the changes observed
today at the global level required to be permanently open, reviewing the guidelines and
identifying threats and opportunities.
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Appendix A Questionnaire on structural policies and innovation*
Table A— Economy context (Optional)

Economy Context Questions  Current position
In 2014, China’s GDP exceeded 10 trillion US dollars and per capita GDP
was 7,000 US dollars. With the intensified constraints of environment and
resource and flagging driving force of factors, traditional growth model that
relied on high cost and intensive input cannot be sustained. China's eco-
nomic development has entered into new normal. China’s economy needs to
make the transformation from factor- and investment driven to innovation
driven, building the new growth engine by structural reform and institutional
innovation. In June 2015, the State Council of China issued the document
on Promoting Popular Entrepreneurship and Innovation, claiming that China
should accelerate the implementation of innovation-driven development
strategy and create a supportive environment for innovation and entrepre-
neurship in terms of policy, institution and public service system.

Economies differ in their levels of
economic development and gov-
ernment capabilities. Are there
particular contextual factors that
shape the overall economic strat-
egy and approaches to structural
and innovation policies?

1 NZIER report (March 2015) to APEC 2015 Economic Report (AEPR) - The role of structural policies in innovation
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Table B - Regulatory policy

Regulatory policy mech-

anisms

Innovation is enabled
through the use of alterna-
tive approaches and solu-
tions under either prescrip-
tive input based or out-
come/performance based
regulation. Does the regula-
tory system permit innova-
tions by allowing alternative
approaches and solutions?
In practice how often is this
flexibility used?

Administrative simplification
including cost of doing
business programmes can
assist innovation by remov-
ing barriers that slow the
speed of innovations to
markets. Is there an admin-
istrative simplification pro-
gramme in place and if so
how comprehensive is it?
Also, is any administrative
simplification programme

Current position Any other com-
ments

In 2014, China ranked 90th among 189 economies according to the World Bank's regulatory envi-
ronment ratings, indicating there is a lot of room to enhance the flexibility of the regulatory sys-
tem. At present, the national regulatory system is undergoing profound changes as China vigorous-
ly pushes ahead deregulation and decentralization in public administrative reform to build a service-
oriented government.

China is working to let the market play a decisive role in the allocation of resources and give better
play to the role of government. To this end, the regulatory authorities have introduced more flexi-
ble economic policies including prescriptive input based as well as performance based incentives to
encourage "popular entrepreneurship and innovation”. All market agents are encouraged to carry
out comprehensive, open and inclusive innovation in technology, management, market, and busi-
ness model. The government also adopts many measures such as improving the basic condition for
technological innovation, creating the environment for fair competition, strengthening the intellec-
tual property protection, establishing the public platform for innovation and entrepreneurship, re-
forming toward a non-selective tax regime, opening the human resource market, upgrading the
management system of S&T achievement, and encouraging the equitable distribution among
knowledge, technology, management and techniques. At present, these measures have gained
popularity and played an active role in stimulating innovation.

China’s current government gives priority to deregulation and decentralization in the administrative
reform, in order to stimulate new vitality and gain new impetus. In past two years, nearly 600 ad-
ministrative permits have been removed or delegated to lower level governments and non-
administrative licensing approval items have been completely eliminated. Totally 420 items subject
to administrative fees and government funds have been cancelled, suspended or reduced at the
central level. This reduces the burden on businesses and individuals by nearly 100 billion yuan. The
idea of streamlining government functions and administration and delegating powers for better ser-
vices has been widely received.

In April 2015, the coordination group led by Vice Premier was set up by the State Council to for-
mulate the overall plan and push forward the transformation of government functions.

At the same time, the Chinese Government sets about developing the lists of powers and responsi-
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linked to programmes to
reduce corruption?

Competitive barriers can
inhibit innovation, for ex-
ample, by creating barriers
to entry to new and young
firms. Regulatory regimes
often create barriers to en-
try by restricting entry into
the market as well as con-
duct once entry has oc-
curred. Does the regulatory
development process such
as the RIA explicitly require
the identification of the ef-
fect of a specific regulation
on competition? Does it en-
courage the selection of the
policy that minimises any
adverse impact on competi-
tion and hence innovation?

Innovation often relies on
tacit knowledge held by
skilled people. Immigration
policies can place barriers
on the movement of skilled
people between economies,
and occupation regulation
imposes barriers on move-
ment between firms within
economies. How easily can
skilled people move be-
tween firms?

bilities and the negative list for market access, which clearly establishes the behaviour boundaries.

To remove the barriers of entry of market agents, especially private agents and SME, is one of the
priorities of China’s ongoing regulatory reform. As the result of business registration system reform,
the number of newly established firms grew explosively since 2014. In efforts to minimize the dis-
tortion of market, China also requires that the new policy be subject to appraisal of effect on the
competition. However, the practice is still in its early stage. The systematic analysis method and
tool, such as RIA, is still not used extensively.

As the market begins to play a decisive role in the allocation of resources, the mobility of technical
personnel has become increasingly active, particularly among enterprises of different ownership
and among cross-regional enterprises.

Because of differences in business ownership, the flow of skilled talents between state-owned en-
terprises (SOEs) and private enterprises used to be difficult. However, with the improvement of
governance structure and management flexibility, the labour market is greatly and continuously
improved. This accelerates the talent flow among enterprises of different kinds.

China's household registration regulations have ever restricted the flow of technical personnel. With
the accelerated process of urbanization, the government has relaxed the policy for floating popula-
tion management, such as conditional household registration, and access to local public service,
such as education, medical insurance and social security. Many developed regions have deployed
programs and funding to attract skilled labour. These measures are conducive to the flow of tech-
nical talents among cross-regional companies.
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Table C- Competition policy

Co_mpetltlon policy mech- Current position Any other
anisms comments

The Anti-Monopoly Law of the People’s Republic of China which came into force on August 1,
2008 is the legal basis for formulating competition policies. The law is enacted for the purpose of
preventing and curbing monopolistic conducts, protecting fair market competition, enhancing
economic efficiency, maintaining the consumer interests and the public interests. The law clearly
stipulates that the firms granted with exclusive production and sale right by law shall not harm
the consumer interests by taking advantage of their controlling or exclusive business position. The
state shall supervise and control the business operations and the prices of commaodities and ser-
vices provided by business operators therein. For example, Ministry of Commerce (MOC) as the
competent authorities carries out investigation on mergers and acquisitions (M&A) and engages
third parties or requires M&A companies to provide third-party research report which assesses the
impact on competition and particularly the potential damage to consumer interests caused by re-
duced competition.

Competition policy can in-
crease the adoption of inno-
vations by allowing realloca-
tion of output to higher
productivity firms. This raises
issues about the balance in
competition law between
technical and dynamic effi-
ciency on the one hand over
allocative efficiency and con-
sumer protection on the oth-  China’s anti-monopoly law take balanced stance on the allocative efficiency on short term and

er. How does competition technological and dynamic efficiency in the long run by protecting and promoting competi-
policy deal with protection of | tion. For example, Article 15 sets out that in some circumstances the article of “forbidden to
consumers? Does competi- reach monopolistic agreement” can be waived if operators prove that the concluded agreement
tion law in your economy will not substantially restrict competition in the relevant market and can enable consumers to

focus largely on shorter term | share the resulting benefits. Among these circumstances, the agreement shall be for the purpose

allocative efficiency or does it = of improving technologies and researching and developing new products; upgrading product qual-

allow for longer term tech- ity, reducing costs, improving efficiency, harmonizing product specifications or standards, or car-

nical and dynamic efficiency? | rying out professional labour division; enhancing operational efficiency and reinforcing the com-
petitiveness of small and medium-sized business operators. These provisions cover product inno-
vation, process innovation and organizational innovation.

Competition policy needs 1o according to the anti-monopoly law, the Anti-Monopoly Committee (AMC) of the State Council is | !N practice, mar-
be able to respond to chang-  yesponsible for organizing, coordinating and guiding anti-monopoly work. The specific responsibili- = Ket share is only
es in market structure and ties include studying and drafting competition policies, organizing the investigation and assess- an indicator of
technology. The ability to ment of overall competition situations and releasing reports, formulating guidelines, and coordi- antitrust and does
deal with those challenges nating administrative law enforcement. This establishes the legal status of anti-monopoly authori- = Not directly de--
depends in part upon the ties while taking full account of technical and dynamic efficiency of competition policies. cide monopolistic
legal authority and capability _ _ ) behav-

of competition authorities to Currently, China has a dual structure for anti-monopoly led by AMC and anti-monopoly enforce- iour. Therefore,
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Co_mpetltlon policy mech- Current position Any other
anisms comments

take gains in technical and
dynamic efficiency into ac-
count. This requires that
competition authorities move
beyond black letter of the
law approaches (deemed un-
lawful per se) and subject
cases to fact based rule of
reason analysis. Does the
competition authority(s) have
the legal authority to take
into account gains in tech-
nical and dynamic efficiency?
Does the authority(s) have
the capability (i.e. the tools,
procedures, staff and other
resources) to allow for tech-
nical and dynamic efficiency
gains in decision making?

Comprehensive coverage of
competition policy is im-
portant not only to ensure
competition in specific mar-
kets but also competition in
downstream markets. Does
the reach of competition pol-
icy (and its enforcement) ex-
tend to all goods and ser-
vices markets? Or are there
significant exclusions, for ex-
ample, particular sectors of
the economy or for busi-
nesses owned by national or

ment authorities. AMC sets up an expert advisory group and hires a number of experts in eco-
nomics and law. A series of mechanisms are also established to ensure the accomplishment of
long-term dynamic efficiency targets including technological advances. For example, MOC carries
out investigation specific to M&A cases and cost-benefit analysis of M&A, covering technological
advances and competition reduction.

China's anti-monopoly law applies to all the industries and areas except a few ones. Just like the

Article 15 which has been mentioned above as well as the Article 56 which claims the derogation

of law in coalition or coordination behaviours in agricultural production, processing, sales, trans-
portation as well as storage. Although the state-owned economy takes up a large proportion in
many sectors, such as oil, telecommunications, banking, and power generation, the anti-
monopoly law clearly stipulates the operator with a dominant market position cannot abuse this

advantage, eliminate and restrict competition. Detriment of the consumer depending on the dom-

inant market position is also prohibited.

Some natural monopoly industries are largely state owned. But it is more because of the histori-

cal legacy or incumbent advantage rather the exclusion of competition from new entrant.

more indicators
are introduced to
analyze the ef-
fects of market
share expansion
on competition
and innovation, in
order to balance
the interests of
consumers and
dynamic efficien-
cy of technolo-
gies.
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Co_mpetltlon policy mech- Current position Any other
anisms comments

sub-national government?

Effective competition policy
enforcement requires that
the competition authority(s)

have the legal authority and s for the institutional structure, China’s anti-monopoly agencies do not have strict legal inde-
the capability to inde- _ pendence due to the dual structure, coupled with the cross connection with functional depart-
pendently undertake their ments. For example, National Development and Reform Commission (NDRC), MOC and State Ad-

role. Does the competition ministration for Industry and Commerce (SAIC) have set up anti-monopoly enforcement agencies.
authority(s) have statutory o ] ] ) . ) .
independence in the cases it To mitigate dispersion of agencies, anti-monopoly law enforcement follows an integrated decision-

selects for enforcement ac- | Making model involving broad participation of various ministries. Nevertheless, due to differences
tion or is this a more collec- | in objects, the specific anti-monopoly enforcement agencies have a certain degree of independ-
tive decision involving other ~ €Nceé In practice.

Ministries? How is any inde-

pendence established and

safeguarded?

There is evidence that struc- = The Chinese Government is taking strategic measures in order to encourage all kinds of innova-
ture and innovation hold a tions in uncompetitive fields. The first is to promote the reform of SOEs. In many cases, the inad-
concave relationship so equate competition is accompanied by large SOEs which fail to make full of the massive resources

moderately competitive mar- = and lack the motivation of innovation. The reform oriented to fair competition, operating efficien-
kets generate the most inno- | ¢y and undertaking social responsibility by developing a mixed ownership economy can stimulate
vation. Therefore, there is endogenous innovation of enterprises. The second is to accelerate spinoff, split-up, M&A and re-
much to be gained by boost- = Organization. By way of appropriate adjustments to companies, competition has been enhanced in
ing competition in the least the transmission and distribution, telecommunications, petroleum, and mechanical manufacturing
competitive markets. Does sectors. Third, thresholds to the public sector are lowered to attract private investment and im-

the competition authority(s) = Prove operational efficiency.
proactively and strategically | \ith the introduction of new competitors to sectors with insufficient competition, such as power

seek to focus its attention on  generation and finance, the companies have been motivated to stimulating business model, insti-
least competitive markets tutional and organizational innovation.
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Competition policy mech-

Current position

Any other

anisms
with potential for innovation?

comments

There is growing evidence of
the positive link between in-
novation and openness to
trade and investment. How is
openness to trade and in-
vestment factored into com-
petition policy settings and
the practices of the competi-
tion authorities?

Opening up is a basic, long-term state policy upheld by the Chinese Government. After joining the
WTO, China has gradually reduced the tariff level and realizes the opening up of service sectors
according to the promises. Meanwhile, China has signed trade and investment agreements with
many other countries and regions to further open the market. In the recently created free trade
zones, the Chinese Government has implemented pre-establishment national treatment and the
negative list system which is conducive to further expanding investment access. All these
measures are aimed to introduce the competition and stimulate the innovation.
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Table D- Corporate governance

Corporate governance poli- o Any other
: Current position
cy mechanisms comments

Different corporate forms have
to grapple with the problem of
how to reward good manage-
ment and discipline poor man-
agement. While competition in
product markets helps discipline
poor managers, those (such as
Directors) responsible for corpo-
rate governance also have an
important role. What mecha-
nisms exist in your economy’s
corporate governance legisla-
tion to ensure that managers
act in the interests of owners
including by investing in innova-
tion?

Securities law, by enabling capi-
tal raising from the public, al-
lows investment in innovation.
These investments can take a
variety of forms including ven-
ture capital funds and direct
capital raising from the public.
Do your economy’s financial
markets facilitate capital raising
to finance the development of
innovations? If so what are the
major forms of capital raising
that are used in your jurisdic-
tion?

The Company Law of the People's Republic of China was adopted on December 29, 1993 and
amended several times. The law clearly stipulates that companies shall establish a corporate
governance structure for checks and balances, comprising of shareholders’ assembly, board of
directors, board of supervisors, and senior managers. Executives preside over the routine pro-
duction and management, organize the implementation of resolutions of the board of directors
and report to the board. Major resolutions require affirmative votes at the shareholders’ as-
sembly and employees’ assembly before adoption. In some high-tech enterprises, the employ-
ee stock ownership plan (ESOP) allows the entry technical backbone of the board of directors
by a certain percentage of shares. This gives rise to an incentive mechanism that enhances
corporate value by encouraging managers to invest in innovation.

The Securities Law of the People's Republic of China, entering into force in 1999, has played a
positive role in regulating the financial market. At present, China has gradually established a
multi-level capital market consisting of the Main-Board Market (including the SME Board),
Growth Enterprise Market (GEM) and Over-the-Counter (OTC) market. The OTC market in-
cludes the National Equities Exchange and Quotations (NEEQ), regional equity exchange mar-
ket, and securities-led OTC market. As the operation and regulation improves, the securities
market trade becomes active. In particular, the GEM Board is launched to support small and
medium-sized enterprises (SMEs), especially high-growth enterprises. It establishes the exit
mechanism for venture capital and venture capital companies and provides the financing plat-
form for the independent innovation strategy.

China allows and encourages enterprises to adopt a variety of financing models for innovation,
including equity financing and debt financing, such as bonds issuance and bank loans. For fast-
growing technological SMEs with great potential, angel investors and equity investments are
also available, while Internet-based crowdfunding and peer-to-peer (P2P) fundraising are en-
couraged.

The managers of
SOEs are ap-
pointed by human
resources de-
partment of the
party committee
and are subject to
the assessment of
State-owned As-
sets Supervision
and Administra-
tion Commission.
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The legal framework for corpo-
rate governance provides the
means for new firms to be cre-
ated and, once they mature,
enables changes in the corpo-
rate governance. Examples of
enablers include provisions that
allow family or closely owned
firms to take on private equity
partners or go public, a second
board on the Stock Exchange
where the cost of listing is low-
er, and specific legal vehicles
that can raise capital from the
public for investing in start-ups.
Does the legal framework pro-
vide specific enablers or barriers
to taking on private equity part-
ners or public listing?

Insolvency and bankruptcy laws
enable innovation by allowing
entrepreneurs to take risks even
if these lead to failure. Howev-
er, these also allow poor man-
agers the opportunity to re-
peatedly start businesses that
fail with losses to shareholders
and creditors. How is the bal-
ance struck between enabling
risk taking and protecting
shareholders and creditors?

In the legal framework, China has gradually fostered a multi-level capital market to help com-
panies to find equity partners and get listed. Due to stringent requirements for listing in the
Main Board, a large number of SMEs cannot get financing from stock market. To tackle this
problem, China launched the NEEQ market, regional equity exchange market, and OTC market.

NEEQ provides services for finance and M&A of unlisted companies through the public trade of
shares. The regional equity exchange market provides equity and bond transfer and financing
services for companies in a particular area. It plays a positive role in promoting equity trading
and financing of micro, small and medium-sized enterprises (MSMES), stimulating technological
innovation

Under the circumstances proscribed by the Company Law (Article 188) and the Regulations on
the Administration of Company Registration, the liquidation group shall file an application to
the people's court for cancellation of registration within 30 days from the completion of liquida-
tion. The Enterprise Bankruptcy Law also makes provisions on bankruptcy proceedings and lig-
uidation of claims and debts. This allows companies to terminate operations by liquidation and
registration cancelation without undermining the follow-up entrepreneurship. However, if the
business license is revoked for other reasons, entrepreneurs shall not serve as directors, su-
pervisors or senior management of companies.

In the bankruptcy proceedings, the legitimate rights and interests of creditors and shareholders
are protected by law through financial claims, creditors' meeting, reorganization, and reconcili-
ation, and the debtor's property is liquidated in accordance with law. Enterprises shall be de-
clared bankrupt upon insolvency.
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Table E- Public sector governance

Public sector governance o Any other
. Current position
mechanisms comments

The rule of law implies that eve-
ry citizen is subject to the law,
including law makers them-
selves. Limits to the rule of law
occur because of neglect or ig-
norance of the law, corruption,
or the lack of corrective mecha-
nisms for administrative abuse,
such as an independent judici-
ary. Does your system actively
protect and enforce the proper-
ty rights of different stakehold-
ers? If so what sort of legal
mechanisms are available and
used?

State-owned enterprises (SOE)
often form a large part of a de-
veloping economy. Sometimes
SOEs play a positive role in en-
couraging private sector innova-
tion. However they are often
sheltered from competition
which reduces innovation both
in the immediate and in down-
stream markets. In your econ-
omy, how large is the govern-
ment-owned market sector (as
measured by SOE value added
as share of GDP) and how much
(approximately) of it is shel-

Property rights are the core of ownership. The Decision of the CPC Central Committee on Major
Issues Concerning Deepening Reform makes it clear that "the property rights of the public sec-
tor are inviolable, as are those of the non-public sector.” In order to effectively protect the
property rights of different ownership, China has promulgated the Company Law, Property
Law, Law Against Unfair Competition, and Anti-Monopoly Law. Under the law, the modern
property rights system with clear ownership, clear-cut rights and obligations, strict protection
and smooth flow shall be established; state, collective and private property rights, as well as
property rights of other rights holders shall be protected from infringement. The level of pro-
tection of private property has improved significantly with the sharp reduce of the infringement
from public power and state property.

Meanwhile, the Chinese Government has stepped up the protection of intellectual property
rights (IPR) though the IPR legislation started late. The legal system up to the international
advanced standards has been established, and the combat against IPR infringement noticeably
intensified, especially in recent years.

In China, SOE is broadly distributed in industrial and network sectors. In terms of sale value,
SOE accounted for 20.3% of the industrial sector in 2012, down from 40.5% in 2004. Except a
few sectors, such as tobacco, salt, transmission grid, etc, SOE is not sheltered from competi-
tion.

SOEs drive innovation in the private sector in two channels. First, they provide public goods
which include infrastructure, such as power grids and communications facilities, and a large
number of public research and advisory service agencies. Second, in competitive industries,
SOEs compete with private enterprises and simulate innovation in the private sector.
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Public sector governance o Any other
. Current position
mechanisms comments

tered from competition? Are
there SOEs explicitly tasked
with encouraging private sector
innovation?

A national innovation system
includes an innovation policy, a
knowledge infrastructure and an
innovation infrastructure. Does
your jurisdiction have public
sector bodies tasked with and
capable of delivering: (a) an
innovation policy, (b) a
knowledge infrastructure and
(c) an innovation infrastructure?

Strategies need to respond to
economy context, level of capa-
bility development and the bind-
ing constraints. For some the
priority is getting the basic
building blocks in place to un-
derpin a national innovation
system. For others the priority is
to refine how the system is op-
erating and focus on removing
bottlenecks. What are the cur-
rent areas of focus for innova-
tion policy? What are the future
directions for innovation policy?

China has strong public departments and agencies to build and coordinate the national innova-
tion system. First, Ministry of Science and Technology in conjunction with NDRC and Ministry of
Industry and Information Technology creates top-level design of the national innovation sys-
tem and allocates scientific and technological resources at the state level. Second, public re-
search institutes and universities, mainly engaged in the production of knowledge, have begun
transition towards close link with the market. Third, growing innovation intermediaries, such as
talent market, technology transfer centres, technology market, and incubators, give an im-
portant impetus for technology diffusion and create the conditions for the commercialization of
technologies.

China has achieved positive progress in the national innovation system. Currently, innovation
policies are focused on resolving institutional problems that constrain innovation capability, in
order to improve innovation efficiency. Three policy trends can be observed:

First, emphasis on open, comprehensive and inclusive innovation. China actively promotes
"popular entrepreneurship and innovation™ and strives to create a situation of open, compre-
hensive and inclusive innovation. Technical cooperation platforms and technical alliances are
established to build up the capacity of independent open innovation. Total innovation centring
on scientific and technological innovation is advocated, to form benign interaction among mar-
ket, organization, mechanism and business model innovation. Inclusive financial innovation and
"micro-innovation" are expected to make a difference in social benefits as a whole, especially
to improve the quality of life of people, alleviate and eliminate poverty.

Second, emphasis on the S&T integration with the economy. The low technology transfer rate
undermines the S&T contribution to the economy. Now, the state has taken measures to im-
prove the fit, such as promoting cooperation of enterprises, universities and institutions, en-
couraging innovation and entrepreneurship of scientific and technological personnel and stu-
dents, and allowing intangibles-based equity financing.

Third, focus on regional innovation system. Innovation policies give prominence to lively inno-
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Public sector governance o Any other
: Current position
mechanisms comments

vation communities which include business clusters, leading research universities with exten-
sive R&D activities, medical institutions and business incubators, in order to create regional in-
novation ecosystems featured by compact design, easy accessibility and wireless coverage. The
ultimate target is innovation poles that radiate and drive innovation inChina.
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Appendix A Questionnaire on structural policies and innovation.

Table A — Economy context (Optional)

Economy Context Questions Current position Any other comments

Economies differ in their levels of economic
development and government capabilities.
Are there particular contextual factors that
shape the overall economic strategy and
approaches to structural and innovation
policies?

The Hong Kong Special Administrative Region (HKSAR) Government spares no effort
in developing a knowledge-based, high value-added economy, with a view to
maintaining Hong Kong’s economic competitiveness and achieving long-term
sustainable development. To this end, the Government always strives to provide
the most favourable business environment for the private sector to flourish —
including a simple tax regime with low tax rate, level playing field, free flow of
information and capital, rule of law, and with minimal red tape. Such a favourable
business environment is widely recognised by the international community. For
instance, Hong Kong is ranked 3rd in World Bank’s Ease of Doing Business Report
2015. The Government will continue to improve the ecosystem for nurturing local
start-ups and for facilitating businesses to move up the value chain, so as to provide
a stronger economic base for Hong Kong's future development.

Nil

Table B - Regulatory policy

Regulatory policy mechanisms

Innovation is enabled through the use of
alternative approaches and solutions under
either  prescriptive input based or
outcome/performance based regulation.
Does the regulatory system permit
innovations by allowing  alternative

Current position

Over the past years, the HKSAR Government has made incessant efforts in business
facilitation. Smart regulations ensure that innovation is not impeded by rigid
guidelines and that barriers to businesses are not created, either through high
compliance costs or long processing time.

Some examples of alternative approaches and solutions are given below:

1. To rectify unintended regulation, enforcement actions against the mere

Any other comments

Nil

1 NZIER report (March 2015) to APEC 2015 Economic Report (AEPR) - The role of structural policies in innovation
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approaches and solutions? In practice how
often is this flexibility used?

Administrative simplification including cost
of doing business programmes can assist
innovation by removing barriers that slow
the speed of innovations to markets. Is there
an administrative simplification programme
in place and if so how comprehensive is it?
Also, is any administrative simplification
programme linked to programmes to reduce
corruption?

playing of electronic darting machines for entertainment in bars, clubs and
billiard establishments has been suspended.
(http://www.gov.hk/en/theme/bf/pdf/BLGTFPaper5.pdf)

Instead of mandatory restricting the sale of incandescent light bulbs, the
government has opted to launch a voluntary chartered scheme with suppliers
and retailers and to step up the education of the public on the benefits of
switching to energy-efficient products.
(http://www.gov.hk/en/theme/bf/pdf/WRTFpaperl4(Eng).pdf)

Subject to the passing of the relevant legislation, licensees could opt to hire
private engineers to conduct risk assessment, formulation of fire safety
requirements and compliance check.
(http://www.gov.hk/en/theme/bf/pdf/FBTFpaper49withAnnex.pdf).

In 2007, the Hong Kong Government launched the “Be the Smart Regulator”
Programme (the Programme) to improve the efficiency, transparency and business-
friendliness of Hong Kong’s business licensing services, thereby helping to reduce
the overall business compliance costs. Currently, 30 bureaux/departments are
participating in the Programme. Enhancement measures that have been introduced
under the Programme include:

1.

Promote the wider use of IT to support licensing work, such as develop e-
licensing systems to reduce applicants’ administrative burden and costs of
submission and to enhance the efficiency of licensing application processing,
and develop application tracking systems to increase the transparency of
licence application.

Develop fast track licence application process to shorten processing time.

Set up business liaison groups to enhance the communication between the
licensing authorities and the trades and to resolve/clarify licensing matters at
the operational level.

Conduct process reviews to streamline licensing procedures.

Conduct business impact assessment studies on regulatory proposals to avoid
introducing unreasonable requirements and to reduce potential compliance
difficulties and costs.

Develop an e-platform and related mobile apps to facilitate the business
sectors to access consultation information of regulatory proposals and to
express their views.

Nil
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Competitive barriers can inhibit innovation,
for example, by creating barriers to entry to
new and young firms. Regulatory regimes
often create barriers to entry by restricting
entry into the market as well as conduct
once entry has occurred. Does the
regulatory development process such as the
RIA explicitly require the identification of the
effect of a specific regulation on
competition? Does it encourage the
selection of the policy that minimises any
adverse impact on competition and hence

7. Measure customers’ satisfaction and trust towards the government’s business
licensing services over time. Identify key drivers of service excellence and
provide diagnostic information on priority of service improvements that may
contribute to increase in satisfaction and trust.

8.  Cultivate a business facilitation and customer centric culture within the civil
service through training and publicity.

Insofar as administrative simplification is concerned, the Efficiency Unit was
established in 1992 with the aim of improving the quality and value of public
services. Specifically, it offers management consultancy service to improve work
flow efficiency at the request of government departments/bureaux.

Apart from the continuous effort in business facilitation and administrative
simplification programmes, Hong Kong is also a front-runner in the fight against
corruption. Hong Kong has strong norms of zero tolerance of corruption and is in
fact a city enjoying very low level of corruption. In 2015, the Heritage Foundation
has rated Hong Kong as the freest economy in the world for the 21st consecutive
year and acknowledged that "Hong Kong continues to enjoy relatively low rates of
corruption”. In the "2014 Trace Matrix" conducted by RAND Corporation to assess
global corruption risks, Hong Kong was ranked the 4th least corrupt place in 197
economies around the world and came first in Asia.

The Competition Policy Advisory Group (COMPAG) is a high level government body
established in 1997 to review competition-related issues and examine the extent to
which competition should be further promoted. It issued the Statement on
Competition Policy (the Statement) to provide a policy framework to guide efforts to
promote competition. To supplement the Statement, COMPAG has, in consultation
with chambers of commerce, trade and industry organisations and the consumer
body, developed a set of guidelines to help define and tackle anti-competitive
conduct, and to promote Hong Kong's competition policy. COMPAG also considers
competition-related matters which may have a bearing on government policy and
also handles complaints from members of the public on any anti-competitive
behaviour. Advocated by COMPAG, the policy making process of any new policy
initiatives is required to contain an analysis of the initiatives’ competition

Nil
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innovation?

implication.

Innovation often relies on tacit knowledge
held by skilled people. Immigration policies
can place barriers on the movement of
skilled people between economies, and
occupation regulation imposes barriers on
movement between firms within
economies. How easily can skilled people
move between firms?

Hong Kong welcomes people with valuable skills, knowledge and experience around
the world to work and stay here through our various talent admission schemes. Our
schemes adopt largely a market-driven, non-sector specific approach. For entry for
employment, professionals from overseas, Taiwan and Macao can apply under the
General Employment Policy (GEP) and those from the Mainland can apply under the
Admission Scheme for Mainland Talents and Professionals (ASMTP). Applicants
must have secured a job relevant to his / her academic qualifications or work
experience that cannot be readily taken up by the local workforce with a
remuneration package commensurate with the prevailing market rate. There is no
quota or restrictions on employment sector under the GEP and the ASMTP. For
highly-skilled and talented persons, they can apply under the Quality Migrant
Admission Scheme (QMAS) without first securing an offer of local employment
before entry.

Professionals admitted under the GEP and the ASMTP should only take employment
as approved by the Director of Immigration; any change in employment will require
prior approval from the Director of Immigration. Such prior approval for change of
employment, however, is not required from GEP and ASMTP professionals who are
in the top-tier stream. Similarly, QMAS entrants are also free to change
employment any time.

Nil

Table C - Competition policy

Competition policy mechanisms

Competition policy can increase the
adoption of innovations by allowing
reallocation of output to higher productivity
firms. This raises issues about the balance in

Current position

The Competition Ordinance enacted in 2012 in Hong Kong provides a legal
framework that prohibits anti-competitive behaviour in all sectors in three major
areas (described as the first conduct rule, the second conduct rule and the merger
rule). The first conduct rule prohibits agreements, concerted practices as well as

Any other comments

Nil
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Competition policy mechanisms

Current position

Any other comments

competition law between technical and
dynamic efficiency on the one hand over
allocative  efficiency and  consumer
protection on the other. How does
competition policy deal with protection of
consumers? Does competition law in your
economy focus largely on shorter term
allocative efficiency or does it allow for
longer term technical and dynamic
efficiency?

decisions of an association of undertakings that have the object or effect to prevent,
restrict or distort competition in Hong Kong. The second conduct rule prohibits an
undertaking with a substantial degree of market power to abuse that power by
engaging in conduct that has as its object or effect the prevention, restriction or
distortion of competition in Hong Kong. The merger rule prohibits against mergers
or acquisitions involving carrier licensees of the telecommunications sector that
have, or are likely to have, the effect of substantially lessening competition in Hong
Kong.

The competition rules help sustain competition in the market. The competitive
process would ensure consumers have access to a variety of goods and services at
competitive prices, and drives more efficient business practices and innovation.

In cases there are strong justifications that the competition in a market has to be
balanced against competing public values, the Competition Ordinance provides that
some conducts may be excluded from the competition rules if they enhance overall
economic efficiency by way of improving production or distribution, or promoting
technical or economic progress.

Competition policy needs to be able to
respond to changes in market structure and
technology. The ability to deal with those
challenges depends in part upon the legal
authority and capability of competition
authorities to take gains in technical and
dynamic efficiency into account. This
requires that competition authorities move
beyond black letter of the law approaches
(deemed unlawful per se) and subject cases
to fact based rule of reason analysis. Does

The Competition Commission is the statutory body established under the
Competition Ordinance to enforce the competition rules. In considering whether a
particular agreement between commercial entities is anti-competitive, it can
evaluate if such agreement is qualified for the efficiency exclusion.

As explained in the guidelines promulgated by the Competition Commission, the
efficiencies referred to in the efficiency exclusion cover all objective economic
efficiencies, including cost efficiencies and qualitative efficiencies. Cost efficiencies
can originate from a number of sources. The development of new production
technologies, for example, may give rise to cost savings; so too may the synergies
brought about by an integration of particular assets. Cost efficiencies may also

Nil
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Competition policy mechanisms

the competition authority(s) have the legal
authority to take into account gains in
technical and dynamic efficiency? Does the
authority(s) have the capability (i.e. the
tools, procedures, staff and other resources)
to allow for technical and dynamic efficiency
gains in decision making?

Current position

result from economies of scale or scope. Qualitative efficiencies arise when
agreements between entities generate efficiencies in the form of quality
improvements, innovation, or similar product improvements. This type of efficiency
can include the technical and technological advances brought about when
undertakings cooperate on research and development leading to improved or new
products.

Any other comments

Comprehensive coverage of competition
policy is important not only to ensure
competition in specific markets but also
competition in downstream markets. Does
the reach of competition policy (and its
enforcement) extend to all goods and
services markets? Or are there significant
exclusions, for example, particular sectors of
the economy or for businesses owned by
national or sub-national government?

The conduct rules (i.e., prohibition of anti-competitive agreements and abuse of
market power) of the Competition Ordinance apply to all goods and services
markets. Specified entities or agreements may be excluded from the application of
the competition rules only when there are compelling reasons to do so, for example,
when the goods or services involved are related to delivery of essential public
services, or fulfilment of international obligations, etc.

Entities which engage in economic activities and which have government ownership
are not exempted from the competition rules by virtue of the government
ownership. There is also no prior exclusion of the competition rules to particular
sectors of the economy.

Nil

Effective competition policy enforcement
requires that the competition authority(s)
have the legal authority and the capability
to independently undertake their role. Does
the competition authority(s) have statutory
independence in the cases it selects for
enforcement action or is this a more
collective decision involving other
Ministries? How is any independence
established and safeguarded?

The Competition Ordinance adopts a judicial enforcement model to separate the
powers of investigation and enforcement from adjudication. The Competition
Commission is established as an independent statutory body responsible for
investigation and enforcement. Meanwhile, the Competition Tribunal is established
as a specialised court with primary jurisdiction to hear and adjudicate cases of
competition-related cases. Government bureaux or departments do not have any
power to interfere with the enforcement decisions of the Competition Commission,
nor with the adjudication by the Competition Tribunal.

Nil
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Competition policy mechanisms

There is evidence that structure and
innovation hold a concave relationship so
moderately competitive markets generate
the most innovation. Therefore, there is
much to be gained by boosting competition
in the least competitive markets. Does the
competition authority(s) proactively and
strategically seek to focus its attention on
least competitive markets with potential for
innovation?

Current position

The Competition Commission may conduct an investigation into any conduct that
constitutes or may constitute a contravention of a competition rule of its own
volition, or where it has received a complaint, or where cases are referred to it, if
the Commission has reasonable cause to suspect that contravention of a
competition rule has taken place, is taking place or is about to take place.

Like other competition authorities, investigation is usually driven by whether
competition harms have been identified and such harms may not necessarily take
place in the more closed markets. However, the Competition Ordinance also
provides the Competition Commission the authority to, other than investigate
potential contravention of competition rules, conduct market studies into matters
affecting competition in markets in Hong Kong. The Competition Commission may
therefore conduct studies in some specific markets where there are relatively few
competitors when it sees the need to do so.

Any other comments

Nil

There is growing evidence of the positive
link between innovation and openness to
trade and investment. How is openness to
trade and investment factored into
competition policy settings and the practices
of the competition authorities?

Hong Kong maintains a business-friendly environment characterised by free trade,
free flow of information, robust legal system, sound and transparent regulatory
systems, simple taxation and well-developed infrastructure. Hong Kong remains one
of the most open economies in the world with very few trade and investment
barriers. In fact, Hong Kong has been consistently ranked as the world’s freest
economy by the Heritage Foundation and the Fraser Institute.

The free trade and investment policy and the competition policy are mutually
supportive. The Competition Commission has acknowledged that competition is a
much cherished value in Hong Kong as competition drives economic vibrancy,
stimulates innovation, creates work opportunities and brings consumer benefits. It
is one of the cornerstones of Hong Kong’s open economy.

Nil
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Table D - Corporate governance

Corporate governance policy mechanisms

Different corporate forms have to grapple
with the problem of how to reward good
management and discipline poor
management. While competition in product
markets helps discipline poor managers,
those (such as Directors) responsible for
corporate governance also have an
important role. What mechanisms exist in
your economy’s corporate governance
legislation to ensure that managers act in
the interests of owners including by
investing in innovation?

Current position

Promoting good corporate governance has long been our key policy objective in
tandem with the strive to maintain our status as an international financial centre.

To ensure that Directors act in the interest of the company, there are provisions in
the Companies Ordinance that enhance transparency and accountability of Directors
(e.g. restriction on the appointment of Corporate directors, Statutory directors’ duty
of care, skill and diligence, avoidance of provisions protecting Directors from
liability, prohibition of interested Directors and associated persons to vote in
ratification of Directors’ breach of duty); provisions that ensure fair dealing by
directors to prevent conflict of interest and abuse of power (e.g. requiring disclosure
or members’ approval in certain transactions where a director has material interest
or conflict of interest); provisions that require timely and accurate disclosure of
material matters including financial statements and, for public companies and large
private companies, a comprehensive directors’ report with analytical and forward-
looking business review; and other provisions that foster shareholder protection
(e.g. minority shareholder remedies on unfair prejudice basis, statutory derivative
action and statutory injunction to restrain breach of directors’ duty).

For companies listed on the Stock Exchange of Hong Kong (“SEHK”), the Securities
and Futures Ordinance (“SFO”) provides for a regulatory framework to ensure that
Directors act in the interests of owners. For example, a statutory regime on
disclosure of inside information was introduced under the SFO in 2013. Under this
regime, a listed company has a statutory obligation to make a public announcement
when it has information that would have a material effect on the price of its shares.

Any other comments

Nil

Securities law, by enabling capital raising
from the public, allows investment in
innovation. These investments can take a
variety of forms including venture capital

Hong Kong is an international capital raising centre operating under effective and
transparent regulations, which are in line with international standards. It is an ideal
place for enterprises around the world to raise capital, including those engaging in

Nil
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funds and direct capital raising from the
public. Do your economy’s financial markets
facilitate capital raising to finance the
development of innovations? If so what are
the major forms of capital raising that are
used in your jurisdiction?

The legal framework for corporate
governance provides the means for new
firms to be created and, once they mature,
enables changes in the corporate
governance. Examples of enablers include
provisions that allow family or closely
owned firms to take on private equity
partners or go public, a second board on the
Stock Exchange where the cost of listing is
lower, and specific legal vehicles that can
raise capital from the public for investing in
start-ups. Does the legal framework provide
specific enablers or barriers to taking on
private equity partners or public listing?

Insolvency and bankruptcy laws enable
innovation by allowing entrepreneurs to

innovation businesses.

At the end of April 2015, 1 780 public companies, with a total market capitalisation
of USS$4 trillion, were listed on the SEHK, representing a wide range of industries.
Hong Kong was one of the most active markets for raising initial public offering funds.
In 2014, US$29.8 billion was raised, ranking second globally. In addition to new share
issues, another US$91.1 billion was raised on the secondary market, also ranking
second globally.

The Hong Kong debt market is vibrant with global issuers and investors. We operate
a debt securities settlement system which facilitates clearing, settlement and
custody of debt securities issued and traded in Hong Kong as well as cross-border
settlement for overseas investors through links to regional and international central
securities depositories. Our legal and taxation frameworks further provide a level
playing field between conventional bonds and Islamic bonds (i.e. sukuk).

For public listing, the regulatory objective of the SFO is to ensure orderly, informed
and fair markets of securities. This is essential for raising capital through listing of
new or growing enterprises of all sizes.

The SEHK operates two markets on which companies may choose to list their shares.
The Main Board is the market for companies that meet profit and other financial
standard requirements. The Growth Enterprise Market (“GEM”) is the second board
and a stepping stone towards the Main Board. The admission requirements for the
GEM are largely in line with the Main Board but they are less stringent. The
admission procedures of the GEM are streamlined.

As for private equity, the SFO does not impose any barriers to taking on private
equity partners.

The corporate insolvency regime of Hong Kong provides a fair and orderly process
for realising and collecting the assets of an insolvent company and distributing them

The Government has set up a
steering group to study how to
develop Hong Kong into and
promote Hong Kong as a Fintech
hub, including issues relating to
crowdfunding.

The Government has commenced
an exercise to improve corporate

NZIER Questionnaire for AEPR

131



take risks even if these lead to failure.
However, these also allow poor managers
the opportunity to repeatedly start
businesses that fail with losses to
shareholders and creditors. How is the
balance struck between enabling risk taking
and protecting shareholders and creditors?

among the creditors of the company.

There are sufficient safeguards in the statutory framework to provide protection to
creditors, e.g. the Companies (Winding Up and Miscellaneous Provisions) Ordinance
(“CWUMPQ”) contains provisions to empower the court to make orders in respect
of cases involving “unfair preference”, i.e. the company has made payment to a
particular creditor prior to the commencement of its winding-up and preferred that
creditor to the other creditors. Another measure is that the CWUMPO provides that
if any officer or liquidator of the company has misapplied or retained any money or
property of the company, such person could be held liable and accountable for such
money or property.

There is also a mechanism to impose sanction on unfit directors. The CWUMPO
contains provisions on disqualification of directors which empower the court to
disqualify a person from acting as a director of a company if there is misconduct on
the part of that person, including, for example, where that person has been
persistently in default of his obligations under the provisions of the CWUMPO.

insolvency laws to streamline and
rationalise the company winding-
up procedures and enhance
regulation of the winding-up
process having regard to
international experience. The
relevant legislation is planned to
be introduced into the Legislative
Council in 2015. With the
passage of the new legislation, it
is expected that the statutory
framework on measures to
protect creditors will be further
strengthened, e.g. new provisions
will be in place to avoid
transactions at an undervalue.

In addition, the Government has
announced a  package of
legislative proposals in respect of
insolvent  trading  provisions
which  impose liabilities on
directors of a company which
traded while insolvent.

Table E - Public sector governance

Public sector governance mechanisms

Current position

Any other comments

The rule of law implies that every citizen is

subject to the law, including law makers
themselves. Limits to the rule of law occur
because of neglect or ignorance of the law,

The Basic Law of the HKSAR prescribes the systems practised in the HKSAR in order

to ensure the implementation of the basic policies of the People’s Republic of China
(PRC) regarding Hong Kong. It enshrines, in the form of law, the important
principles of “one country, two systems”, “Hong Kong people administering Hong

Nil
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Public sector governance mechanisms Current position Any other comments

corruption, or the lack of corrective Kong” and a high degree of autonomy. Under the Basic Law, the National People’s
mechanisms for administrative abuse, such | Congress authorises the HKSAR to exercise a high degree of autonomy and enjoy
as an independent judiciary. Does your | executive, legislative and independent judicial power, including that of final
system actively protect and enforce the @ adjudication, in accordance with the provisions of the Basic Law.

property rights of different stakeholders? If
so what sort of legal mechanisms are

available and used? Regarding protecting and enforcing the property rights, the HKSAR shall protect the

right of private ownership of property in accordance with Article 6 of the Basic Law.

To deal with corruption, Hong Kong has comprehensive legislation including the
Prevention of Bribery Ordinance (POBO), the Elections (Corrupt and lllegal Conduct)
Ordinance and the Independent Commission Against Corruption (ICAC) Ordinance.
The POBO is Hong Kong's principal anti-corruption legislation, which aims to
maintain a fair and just society by protecting the legitimate interests of public
institutions and employers, and by inflicting punishment on the unscrupulous and
corrupt. It addresses corruption in both the public and private sectors.

The ICAC is responsible for enforcing anti-corruption laws and is empowered to
investigate corrupt practices. After completion of investigations, the power to
prosecute is vested with the Secretary for Justice, and the separation of powers
ensures that no case is brought to the courts solely on the judgement of the ICAC.

The presence of independent judiciary ensures that the ICAC does not step out of
line. The ICAC is required to seek prior court approval for exercising certain powers,
and will carefully consider comments from the court and conduct reviews on
operational procedures to avoid misuse of power.

The legislation also provides the ICAC with the necessary authority to examine the
practices and procedures of government departments and public bodies and secure
revision of any that may be conducive to corruption.
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Public sector governance mechanisms

Current position

Our corruption-free society is well-recognised internationally. According to the
World Justice Project (WJP), the absence of corruption is one of the factors to
measure how well the principles of rule of law are upheld in a jurisdiction. WIJP's
"Rule of Law Index 2015" ranked Hong Kong the 10th in "absence of corruption"
among 102 countries and territories surveyed. In the World Economic Forum's
Global Competitiveness Report 2014-2015, respondents generally considered that
Hong Kong had a clean business environment (Only 1.8% of the respondents /
organisations selected corruption as one of the most problematic factors for doing
business in Hong Kong).

Any other comments

State-owned enterprises (SOE) often form a
large part of a developing economy.
Sometimes SOEs play a positive role in
encouraging private sector innovation.
However they are often sheltered from
competition which reduces innovation both
in the immediate and in downstream
markets. In your economy, how large is the
government-owned market sector (as
measured by SOE value added as share of
GDP) and how much (approximately) of it is
sheltered from competition? Are there SOEs
explicitly tasked with encouraging private
sector innovation?

Hong Kong is a staunch supporter of free market principles and the Government’s
participation in market activities is small relative to most other economies. Yet the
public sector contributes a significant share in the research and development
activities in Hong Kong. Hong Kong’s Gross Domestic Expenditure on R&D (GERD) as
a ratio to GDP is generally around 0.7% in recent years. In 2013, the total
expenditure on R&D in the private sector amounted to around 45% of GERD
whereas the public sector (the Government and higher education) was responsible
for the remaining 55%.

Nil

A national innovation system includes an
innovation policy, a knowledge
infrastructure and an innovation
infrastructure. Does your jurisdiction have
public sector bodies tasked with and capable
of delivering: (a) an innovation policy, (b) a

Hong Kong leverages its strengths including the rule of law, robust intellectual
property protection, free flow of information, international financial services, well
established infrastructure, as well as our strategic location in the Mainland China to
further promote Hong Kong as vibrant innovation hub in the region.

Nil
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Public sector governance mechanisms Current position Any other comments

knowledge infrastructure and (c) an  Government’s approach in promoting innovation and technology development is
innovation infrastructure? underpinned by five core strategies:

a) Offering financial support to research and development (R&D) and technology
transfer;

b) Providing world-class technological infrastructure;

c) Nurturing human resource development;

d) Strengthening Mainland and international collaboration in science and
technology; and

e) Fostering a vibrant innovation culture in the community.

The government, industry, academia and research sectors in Hong Kong are working
closely together in promoting the innovation and technology development in Hong
Kong.

The Hong Kong Science Park (HKSP) is our flagship technology infrastructure which
provides facilities, services and a dynamic environment that enable companies to
nurture ideas, innovate and develop. At present, Phases 1 and 2 of HKSP provide 20
buildings, offering 220 000 square metres of research and development (R&D) office
space. Construction of the $4.9 billion HKSP Phase 3 is progressing on schedule.
When fully completed, the gross floor area of the HKSP will increase by around 50%
to 330000 square metres, accommodating over 600 partner companies and
providing 15 000 job opportunities.

There is also the Cyberport which is Hong Kong’s information and communications
technology (ICT) flagship with a cluster of over 300 technology and digital tenants.
Cyberport is committed to supporting and promoting ICT in Hong Kong through the
creation of a cluster of ICT companies and professionals, as well as implementation
of programmes to foster industry development and nurture ICT start-ups. Equipped
with an array of state-of-the-art ICT facilities, Cyberport currently offers 94 678
square metres of office space.
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Public sector governance mechanisms

Current position

Any other comments

In 2006, the Government also set up five R&D Centres to drive and coordinate
applied R&D in their respective technology areas and promote commercialisation.
They are:

(a) Hong Kong Automotive Parts and Accessory Systems R&D Centre (APAS);

(b) R&D Centre for Information and Communications Technologies under the Hong
Kong Applied Science and Technology Research Institute (ASTRI);

(c) Hong Kong Research Institute of Textiles and Apparel (HKRITA);

(d) Hong Kong R&D Centre for Logistics and Supply Chain Management Enabling
Technologies (LSCM); and

(e) Nano and Advanced Materials Institute (NAMI).

The R&D Centres as well as the Hong Kong Productivity Council have gradually made
a name as the trusted R&D partner in their respective sectors.

Strategies need to respond to economy
context, level of capability development and
the binding constraints. For some the
priority is getting the basic building blocks in
place to underpin a national innovation
system. For others the priority is to refine
how the system is operating and focus on
removing bottlenecks. What are the current
areas of focus for innovation policy? What
are the future directions for innovation
policy?

Hong Kong, China has been working on the following initiatives

- promoting and supporting applied R&D, and technology transfer and application;

- fostering an innovation and technology culture in the community, and promoting
technological entrepreneurship;

- facilitating the provision of technological infrastructure and development of
human resources to support innovation and technology;

- formulating, developing and implementing the Government’s policies,
programmes and measures to promote innovation and technology; and

- promoting internationally accepted standards and conformity assessment services
to underpin technological development and international trade.

The Government firmly believes
that innovation and technology is
a key driver for economic
development. We are committed
to developing Hong Kong into a
knowledge-based economy that
thrives as an innovation hub in

the region. In meeting such
commitment, we will enhance
collaboration among the

Government, industry, academia
and research sectors to promote
research and development as
well as technology transfer. A
multi-pronged approach will be
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Public sector governance mechanisms Current position

Any other comments

adopted, comprising provision of
infrastructural and  financial
support, human resource
development, collaboration with
economies outside Hong Kong
and fostering an innovation
culture in the community.
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Appendix A Questionnaire on structural policies and innovation.

Table A — Economy context (Optional)

- . Any other
Economy Context Questions Current position
comments

Economies differ in their levels of economic development and
government capabilities. Are there particular contextual factors that
shape the overall economic strategy and approaches to structural
and innovation policies?

Indonesia has risen to become a middle-income economy through appreciable levels of
economic growth which have relied to a large extent on exports of natural resources an good
trade links with leading global economies. It has yet to developed a technology intensive
industry structure and imports of high-technology products. Increases in total factor
productivity (TFP) have contributed to economic growth.

While FDI is flowing into high- and medium-technology sectors, input levels relatively low
compared to other economies who appear to be modernising their economy more rapidly
and economically.

Indonesia has now put the emphasis on policies and mechanisms designed to stimulate
innovation-led growth, with mechanisms freshly in place to oversee their co-ordination. Data
capable of determining the effectiveness of these measures, however, are scarce. Significant
improvements in infrastructure will be required to realise the government's growth
ambitions -ICT infrastructure in particular is poor relative to much of the region- and other
barriers to entrepreneurship and business risk holding back rapid knowledge-based economic
development.

Improving skills is one of the most important ways to boost innovation, productivity,
economic growth and improve social welfare and equality. Indonesia’s quality of human
resources is still lagged behind other economies, as shown in INSEAD Global Innovation Index
by dropping two places from ranked 85th in 2013 to 87" (out of 143) in 2014 and ranked 34t
on the WEF Global Competitiveness Index 2014-2015.

Increasing Improving competitiveness, and human resources and investing more on research

and technology Indonesia’s main priorities on the national medium term development plan
2015-2019.
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Table B - Regulatory policy

Regulatory policy mechanisms

Any other

Current position
comments

Innovation is enabled through the use of alternative approaches

and solutions under either prescriptive input based or
outcome/performance based regulation. Does the regulatory
system permit innovations by allowing alternative approaches and
solutions? In practice how often is this flexibility used?

Indonesia’s regulatory policy have yet to adopt flexible approach to allow alternative
solutions and spur innovations. As shown on World Bank Doing Business Report 2015,
Indonesia ranked 117™". One major obstacle in reforming doing business in Indonesia is the
rigid approach to regulations.

Administrative simplification including cost of doing business
programmes can assist innovation by removing barriers that slow
the speed of innovations to markets. Is there an administrative
simplification programme in place and if so how comprehensive is
it? Also, is any administrative simplification programme linked to
programmes to reduce corruption?

On January 2015, Indonesia has launched the one stop service coordinated by the National
Investment Coordinating Board (BKPM) which covers 134 licensing and non-licensing services
from 22 ministries/agencies in central government. Moreover, the government has also
enacted the national implementing number of programs to reduce corruption, such as,
online registration system for National ID or e-KTP, e-lmmigration; e-Procurement, Ina Trade,
National Single Windows (NSW); e-Planning, e-Budgeting, and e-Auditing.

Indonesia Open Government Initiative (OGI) has been disseminated and implemented
through establishing a E-Government Task Team E-Government to improve the synergies in
the development of e-government policies.

Competitive barriers can inhibit innovation, for example, by creating
barriers to entry to new and young firms. Regulatory regimes often
create barriers to entry by restricting entry into the market as well
as conduct once entry has occurred. Does the regulatory
development process such as the RIA explicitly require the
identification of the effect of a specific regulation on competition?
Does it encourage the selection of the policy that minimises any
adverse impact on competition and hence innovation?

Law No. 12/2011 on the Formulation on Laws and Regulations requires that proposed bills
from the House of Representatives, Regional Representative Council or President of the
Republic, as well as draft sub-national government regulations, be based on a standardised
academic study. The focus of academic study is to justify the government’s intervention and
choice of instrument prior to discussions on a proposed bill and draft sub-national
government regulation.

The concept of the academic study shares a number of similarities with RIA. First, its aims to
improve the design of regulation by assisting policy makers to identify the specific policy
need and objective of the regulation. Second, it is intended to be integrated early into the
policy making process, as is a prerequisite for initiating formal discussions on laws and sub-
national regulations. Third, responsibility for the preparation of academic studies principally
resides with the institution that is initiating the bill or draft sub-national regulation. Fourth,
its introduction as a formal requirement was supported by the highest political levels, having
been agreed upon both by the President of the Republic and the House of Representatives.

However, academic studies also share a number of significant differences with RIA. First,
academic studies are to be applied equally to all bills and draft sub-national regulations, but
not at all for their implementing regulations. Second, academic studies do not explicitly
require an assessment of the quantitative impact, including direct (administrative and
financial) and indirect (opportunity) costs borne by business, citizens or government. Third,
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academic studies are treated more from a compliance perspective — rather than to support
decision making.

Indonesia has ratified International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families. The convention has given the guarantee to freedom
of movement rights for migrant workers, including the right to move, enter or leave any
Innovation often relies on tacit knowledge held by skilled people. | country, including their country of origin. Migrant workers are also given the freedom for
Immigration policies can place barriers on the movement of skilled | family reunion, and the government is required to facilitate it. The Convention also gives the
people between economies, and occupation regulation imposes | opportunity to the Government to control migrant flows into Indonesia. As a developing
barriers on movement between firms within economies. How easily | economy, Indonesia required highly skilled migrant workers to support its development.
can skilled people move between firms? Nevertheless, migrant workers also need to be highly skilled, certified and be able to speak
Indonesian language, which is also required by migrant workers in other economies.
Indonesia has also develop online registration system for migrant workers to speed up
administration process.

Table C - Competition policy

Any other
comments

Competition policy mechanisms

Current position

Competition policy is one of the factors of protecting consumers through securing
the availability of goods and services that meet their preferences. The
development of such policy is rather complicated due to the increase demand of
coordination between related state agencies to maintain such objective.
Unavailability of formal and specific forum across agencies is somehow halting the
process of achieving the objective of competition policy to consumer protection.
Competition law in the timeline is able to provide certainty to the businesses by
vigorous enforcement mechanism. The law mostly focus on long-term allocative
efficiency, by balancing the distribution of goods and services with consumer’s
preference. Technical and dynamic efficiency of a firm may not part of the
objective of competition law, since the competition agency is not regulators or
policy makers.

Competition policy can increase the adoption of innovations by allowing
reallocation of output to higher productivity firms. This raises issues
about the balance in competition law between technical and dynamic
efficiency on the one hand over allocative efficiency and consumer
protection on the other. How does competition policy deal with
protection of consumers? Does competition law in your economy focus
largely on shorter term allocative efficiency or does it allow for longer
term technical and dynamic efficiency?

Competition policy needs to be able to respond to changes in market | In term of enforcement on anti-competitive behaviours, competition authority
structure and technology. The ability to deal with those challenges | may not take into account the gains in technical and dynamic efficiency. The

depends in part upon the legal authority and capability of competition
authorities to take gains in technical and dynamic efficiency into account.
This requires that competition authorities move beyond black letter of
the law approaches (deemed unlawful per se) and subject cases to fact
based rule of reason analysis. Does the competition authority(s) have the

authority has no right in affecting or determining specific price level of goods and
services. The law mandates competition authorities as an enforcer rather as a
regulator. However, technical and dynamic efficiencies did apply to the merger
review process by the competition authority. They are one of the defining factors
in assessing whether to decide a merger can affect competition in the market.
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Competition policy mechanisms

Any other

Current position
comments

legal authority to take into account gains in technical and dynamic
efficiency? Does the authority(s) have the capability (i.e. the tools,
procedures, staff and other resources) to allow for technical and dynamic
efficiency gains in decision making?

Tools, procedures, or guidelines in such determination are sufficiently provided to
the public by competition authority.

Comprehensive coverage of competition policy is important not only to
ensure competition in specific markets but also competition in
downstream markets. Does the reach of competition policy (and its
enforcement) extend to all goods and services markets? Or are there
significant exclusions, for example, particular sectors of the economy or
for businesses owned by national or sub-national government?

Competition policy and law applies to all goods and services markets through the
implementation of Law Number 5 Year 1999. Certain exclusions do apply. Article
50 of the Law Number 5 Year 1999 provide several exclusion from the law, as
follows:

a. Actions and or agreements aimed at implementing applicable laws and
regulations; or

b. Agreements related to intellectual property rights, such as licenses, patents,
trademarks, copyright, industrial product design, integrated electronic
circuits, and trade secrets as well as agreements related to franchise; or

c. Agreements for the stipulation of technical standarts of goods and or services
which do not restrain, and or do not impede competition; or

d. Agency agreements which do not stipulate the resupply of goods and or
services at a price level lower than the contracted price; or

e. Cooperation agreements in the field of research for raising or improving the
living standard of society at large; or

f. International agreements ratified by the Government of the Republic of
Indonesia; or

g. Export-oriented agreements and or actions not disrupting domestic needs and
or supplies; or

h. Business actors of the small-scale group; or

i. Activities of cooperatives with the specific aim of serving their members.

Moreover, Article 51 of the Law also provides exemption to natural monopoly or
exclusive control of goods and or services that affecting the livelihood of society
and strategic branches of production. The exemption may provide to state-owned
other enterprises defined by certain law.

However, it should be highly noted that the article 50 and 51 are implemented
under the Rule of Reason principle, which means, all conducts executed by the
businessess will be evaluated by analyzing the implication of those conducts to the
relevant market.
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Competition policy mechanisms

Any other

Current position
comments

Note:

Relevant market shall be the market related to a certain marketing range or area
by business actors in respect of goods and or services of the same or similar type
or substitutes for such goods and or services.

Effective competition policy enforcement requires that the competition
authority(s) have the legal authority and the capability to independently
undertake their role. Does the competition authority(s) have statutory
independence in the cases it selects for enforcement action or is this a
more collective decision involving other Ministries? How is any
independence established and safeguarded?

As stated in the Article 30, Law Number 5 Year 1999, competition authority of
Indonesia calls Komisi Pengawas Persaingan Usaha (KPPU) shall be an independent
institution free from the influence and authority of the Government and other
parties. Thus, the competition law enforcement implemented independently and
solely by the KPPU.

This independence is established and safeguarded by the maintainance of public
transparency in the implementation of competition law and policy. For example,
the hearing process of competition cases is open for public audiences. The case
decisions and regulations issued by competition authority can be obtained freely
from their website. In addition, the commission also bound by code of ethics that
open to the public.

There is evidence that structure and innovation hold a concave
relationship so moderately competitive markets generate the most
innovation. Therefore, there is much to be gained by boosting
competition in the least competitive markets. Does the competition
authority(s) proactively and strategically seek to focus its attention on
least competitive markets with potential for innovation?

Competition authority of Indonesia is focusing their efforts to five sectors, which
are: health and education, banking and finance, infrastructure and logistic, energy,
and last but not least, food sector. These sectors were chosen because they affect
the livelihood of society at large and significantly contribute to the Gross Domestic
Product (GDP) of Indonesia as a whole. So, the focus is not entirely provided to the
least competitive markets in Indonesia, but to their impact to Indonesian
economy.

There is growing evidence of the positive link between innovation and
openness to trade and investment. How is openness to trade and
investment factored into competition policy settings and the practices of
the competition authorities?

Opennes to trade and investment may create a highly competitive market, setting
up a new standard for domestic market in the term of value added services to
retain customers.

However, openness to trade and investment may also create cross-border
competition in the market, with a possible threat of international cartel, which
involves foreign businesses. In this case, competition authorities will need to be
strengthen to handle such violations. Nowadays, the main obstacles faced by
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Competition policy mechanisms

Current position

Any other

comments

competition authority are the limited enforcement power, jurisdictive teritory of
competition law enforcement, and unavailablity of leniency application to tackle
international cartel. These obstacles will be overcomed through the amendment
of competition law, as part of national development plan 2015-2019.
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Table D - Corporate governance

Table E -

Corporate governance policy mechanisms

Current position

Any other comments

Different corporate forms have to grapple with the problem of how to
reward good management and discipline poor management. While
competition in product markets helps discipline poor managers, those
(such as Directors) responsible for corporate governance also have an
important role. What mechanisms exist in your economy’s corporate
governance legislation to ensure that managers act in the interests of
owners including by investing in innovation?

The National Committee on Governance (KNKG) Indonesia
published the Indonesia’s Code of Good Corporate Governance
(Code of GCG) in 1999, and revised in 2001 and 2006. To
support the government’s reform efforts, a number of
initiatives were launched by organizations that pioneered the
importance of corporate governance practices in Indonesia
(the Indonesian Institute for Corporate Directorship (lICD), the
Indonesian Institute for Corporate Governance (lICG), Forum
for Corporate Governance in Indonesia (FCGI), the Indonesian
Institute of Audit Committee (IKAI) and the Indonesian
Institute of Commissioners and Directors (LKDI)). These
organizations aim to promote governance awareness by
organizing seminars and conferences, helping companies to
conduct self-assessment, providing education and training
programs, assessing governance practices, as well as providing
governance perception index on an annual basis.

Law No. 40 of 2007 concerning Limited Liability Company
(Limited Liability Company Law), replacing an earlier law of
1995, is more comprehensive in accommodating and outlining
governance principles to regulate the equality of company
organs comprised of the General Meeting of Shareholders
(GMS), Board of Commissioners, and Board of Directors. The
Law also describes the roles and responsibilities of the Board
of Commissioners and Board of Directors, as well as other
corporate governance elements. This revision represents that
corporate governance issues in Indonesia has been
accommodated in important companies regulation in
Indonesia. To complete the Indonesia’s Code of GCG that have
been issued by KNKG, KNKG also published a series of sectoral

The most recent development in
the Indonesian financial sector has
been the establishment of the
Financial Services Authority (OJK)
through Law No. 21 of 2011
concerning the Financial Services
Authority (OJK). The main goal of
the establishment of the OJK is to
ensure activities in the financial
services sector are held on a
regular basis, and are fair,
transparent, and accountable, so
that Indonesia’s financial system
may grow in a sustainable and
stable  manner, capable of
protecting the interests of
consumers and the public. The OJK
serves to organize regulatory and
supervisory systems which are
integrated with overall activities in
the financial services sector in
Indonesia. It is, established
through the combining of two

financial services regulatory
agencies in Indonesia, namely the
capital market and non-bank
financial industry authority

(Bapepam - LK) and the banking
authority (Bank Indonesia).

codes and manuals for the application of corporate | The transition period for all
governance. regulatory authorities on the
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Securities law, by enabling capital raising from the public, allows
investment in innovation. These investments can take a variety of forms
including venture capital funds and direct capital raising from the public.
Do your economy’s financial markets facilitate capital raising to finance the
development of innovations? If so what are the major forms of capital
raising that are used in your jurisdiction?

Indonesia’s financial system is dominated by the banking
sector, which represented almost 80% of total system assets as
of December 2013. Banks are the leading financial
intermediaries. Capital markets are growing but remain
smaller than the banking sector in terms of their importance to
financial intermediation. The remaining financial sector assets
belong to insurance companies, finance companies, pension
funds, other funds, equity funds, broker dealers, fixed
income/bond funds, structured finance vehicles, and money
market funds. Indonesia’s financial system is relatively small
compared to other emerging market peers but is growing. The
total assets of the financial sector increased from below 60%
of Gross Domestic Product (GDP) in 2009 to around 72% of
GDP in December 2013.

Regulation concerning credit and financing disbursement to
support MSMEs

The main objective of this policy is to increase MSME access to
credit and finance from commercial banks. Indonesia Central
Bank requires commercial banks operating in Indonesia to
provide a minimum of 20% of their total loan portfolio for
financing MSMEs. In addition, this regulation governs technical
assistance to be provided by Bl and coordination among
relevant agencies to support the development of MSMEs.
Venture Capital

Venture Capital in Indonesia in 2014 grew by 9.10% from IDR
8.24 trillion in 2013 to IDR 8.99 trillion at the end of December

activities in the capital market,
insurance, pension funds, and
other financial services institutions
to be assumed by the OJK was
completed on December 31, 2012.
Meanwhile, the banking industry
supervisory authority under Bank
Indonesia was end and transferred
to OJK on December 31, 2013. OJK

is an independent body in
conducting its  duties and
authorities, and functions to

regulate and supervise all financial
sector activities in Indonesia.

Financial Services Authority (OJK)
will implement a new regulation

regarding venture capital in
Indonesia to revitalise venture
capital system by expanding

sources of funding for venture
capital firms in the form of venture
fund management from other the
financial industry such as insurance
and pension funds. Moreover, the
new regulation will provides
flexibility for venture capital firms
to seek funds from other activities.
Including the provision of
opportunities for venture capital
firms to undertake activities in the
form of the provision of advisory
services and fee-based business
activities.

The new regulation may also
provide tax incentives and equity
management program, increasing
the role of the association venture
capital firms in the efforts to
establish a business angel network,
and strengthening the sources of
funding from venture capital firms
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2014. However, the venture capital industry market size is only
0.67% of the total assets of IDR 1,351 trillion of the non-
banking financial industry.

to examine the possibility of
establishing venture fund.

Meanwhile, eight of Indonesia’s
venture capital firms and
incubators, familiar names to the
ecosystem, have formed the
Alliance of Venture Capitals in
Indonesia (AVCll) to educate the
market about venture capital
investments and tech
entrepreneurship.  The  stated
mission of the alliance is to “help
each other in terms of knowledge,
resources, facilities, data, and
information sharing within the
organization.” It also aims to ensure
the growth of e-commerce and
internet based companies in the
nation.

AVCIl will organize workshops to
educate  entrepreneurs  about
investments and growing scalable
companies. They also hope to
educate the market on the
existence of VCs and incubators as
a support network for startups.

The organization will be reaching
out to universities to support their
entrepreneurship 