
	 CHAPTER 4: INVESTMENT

	Objective

APEC economies will achieve free and open investment in the Asia-Pacific region by:

a. liberalizing their respective investment regimes and the overall APEC investment environment by, inter-alia, progressively providing for MFN treatment and national treatment and ensuring transparency; 

b. facilitating investment activities through, inter-alia, technical assistance and cooperation, including exchange of information on investment opportunities; and,

c. implementing and maintaining standards  consistent with the APEC Leaders’ Transparency Standards.



	Guidelines
Each APEC economy will:

a.          progressively reduce or eliminate exceptions and restrictions to achieve the above objective, using as an initial framework the WTO Agreement, the APEC Non-Binding Investment Principles, the APEC Leaders’ Transparency Standards, any other international agreements relevant to that economy, and any commonly agreed guidelines developed in APEC including the Menu of  Options for Investment Liberalization and Business Facilitation;
b. 
seek to expand APEC’s network of bilateral and regional investment agreements and contribute to multilateral work on investment;

c.
facilitate investment flows within the Asia-Pacific region through promoting awareness of investment opportunities, undertaking capacity building and technical cooperation activities, and implementing measures such as those in the Menu of Options; and

d. 
examine ways to incorporate new investment forms and activities for the economic development of the Asia-Pacific region including investment forms and activities that support the new economy. 


	Collective Actions
APEC economies will:

1.
Transparency

Short-term

a.
Increase the transparency of APEC investment regimes by:

(i)
Updating the APEC Guidebook on Investment Regimes;

(ii)
Establishing software networks on investment regulation and investment opportunities;

(iii)
Improving the state of statistical reporting and data collection; 
(iv) Increasing understanding among member economies on investment policy-making issues; and

(v) Fully implementing and maintaining the APEC Leaders’ Transparency Standards.

2.
Policy Dialogue

Short-term

b.
Promote dialogue with the APEC business community on ways to improve the APEC investment environment.

c.
Continue a dialogue with appropriate international organizations dealing with global and regional investment issues.

3.
Study and Evaluation

Short-term

d.
Define and implement follow-on training to the WTO implementation seminars;
e.
Undertake an evaluation of the role of investment liberalization in economic development in the Asia-Pacific region.

f.
Study possible common elements between existing subregional arrangements relevant to investment.

Medium-term

g.
Refine APEC’s understanding of free and open investment.

Long-term

h.
Assess the merits of developing an APEC-wide discipline on investment in the light of APEC’s own progress through the medium-term, as well as developments in other international fora.
i.
Study the advantages and disadvantages of creating investment rules – bilateral, regional, or multilateral – with a view to fostering a more favorable investment environment in the Asia- Pacific region.
4.
Facilitation

Short-term and continuing
j.
Undertake practical facilitation initiatives by:

(i)
Progressively working towards reducing impediments to investments including those investments related to e-commerce;

(ii)
Undertaking the business facilitation measures to strengthen APEC economies; and

(iii)
Initiating investment promotion and facilitation activities to enhance investment flow within APEC economies.

5. Economic and Technical Cooperation

Short-term

k.
Identify ongoing technical cooperation needs in the Asia-Pacific region and organize training programs which will assist APEC economies in fulfilling APEC investment objectives.

6. Capacity Building Initiatives

l.
Undertake new activities that contribute to capacity building.

7. Menu of Options

m.
Ongoing improvement of the Menu of Options.
The current CAP relating to investment can be found in the Investment Collective Action Plan.


	The Philippines’s Approach to Investment in 2008
The Philippines is committed to the attainment of economic growth fuelled by domestic and foreign investments. It encourages foreign investments in enterprises that significantly expand livelihood and employment opportunities; enhance the value of its products; promote the welfare of consumers; expand the scope, quality and volume of exports and their access to foreign markets; and/or transfer relevant technologies in agriculture, industry and support services.

The Philippines does not discriminate against any investment source economy. All areas are open to foreign investment, except those restricted under the negative list by legal and/or constitutional constraints and for reasons of security, defense, risk to health and morals, and to protect small and medium enterprises (SMEs).



	The Philippines’s Approach to Investment Measures in 2008

	Section
	Improvements Implemented Since Last IAP
	Current Investment Measures Applied
	Further Improvements Planned

	General Policy Framework

	Further liberalized foreign investment participation in retail trade through EO 584 or the 7th Regular FINL, which provides for full foreign participation in retail trade enterprises provided capital and establishment requirements are satisfied.

	The Philippines has one of the most liberal policy and regulatory frameworks for investments in Southeast Asia. When investing in the country, businessmen are guided by clearly spelled out laws, rules, and regulations that govern the conduct of investments in the country. The following laws and their implementing rules and regulations provide the basic policy framework governing investments in the Philippines:

Executive Order No. 226 (E.O. No. 226), otherwise known as the Omnibus Investments Code of 1987
Implemented by the Board of Investments (BOI), the Omnibus Investments Code of 1987 provides a comprehensive set of incentives for local and foreign enterprise engaged in activities considered by the government as high priority for national development.

Republic Act No. 7042 (R.A. No. 7042), also known as the Foreign Investments Act of 1991
The Foreign Investments Act (FIA) of 1991 liberalized the entry of foreign investments Into the Philippines.  Its passage by Congress marked the end of decades of protectionism for local businesses. This law established the Foreign Investments Negative List which enumerates the activities where foreign equity participation is limited.  Its major features are:
· No restriction on 100% ownership of export enterprises;

· No restriction on ownership of domestic enterprises unless in areas listed in the Foreign Investments Negative List (FINL);

· Waiver of FINL restriction if 60% output is exported.

R.A. No. 7916 or the Special Economic Zone Act of 1995
R.A. No. 7916 or the Special Economic Zone Act of 1995 was signed into law on February 24, 1995. The law was passed to encourage economic growth through the development of special economic zones, called Ecozones.

R.A. No. 7227 or Bases Conversion and Development Act of 1992. 

Passed on March 13, 1992, this law created the Bases Conversion Development Authority, the Subic Special Economic and Freeport Zone, and the Subic Bay Metropolitan Authority and provided for their powers and their functions.

R.A. No. 7652, otherwise known as the Investor's Lease Act.
Enacted on June 4, 1993, this allows for long-term lease (maximum of 50 years, extendible by 25 years) of private lands by foreign investors for the purpose of investment.

R.A. No. 7844, also called the Export Development Act of 1994.
This law provides for incentives to exporters to encourage investments in the export sector.

There are also special laws that provide for investment incentives in specific industries such as mining, iron and steel, and book publishing. Further, R.A. No. 6957, as amended by R.A. No. 7718, otherwise known as the Build-Operate-Transfer (BOT) Law, spells out the policy and regulatory framework for the participation of private sector entities in the development of infrastructure projects and the provision of services that are normally the responsibility of the government. 

EO No. 389 (November 2004) or the 6th Regular Foreign Investments Negative List (RFINL).  The 6th RFINL provides, among others full foreign participation in retail trade enterprises: (a) with paid-up capital of US$2.5 M or more provided that investments for establishing a store is not less than US$0.83 M; or (b) specializing in high end or luxury products, provided the paid-up capital per store is not less than US$0.25 M.
The Philippines has bilateral investment agreements with 10 APEC economies and 27 non-APEC economies. The APEC economies include: 
· Australia; Canada; Chile; China; Indonesia; Korea; Russia; Chinese Taipei; Thailand; and Vietnam. 
The non-APEC countries include: 
· Argentina; Austria, Bahrain, Bangladesh, Belgium/Luxembourg; Cambodia; the Czech Republic; Denmark; Finland; France; Germany; India; Iran; Italy; Kuwait; Mongolia; Myanmar; the Netherlands; Pakistan; Portugal; Romania; Spain; Sweden; Switzerland; Turkey; the United Kingdom; and Venezuela. 
The general provisions of the bilateral investment agreements include reciprocal protection and non-discrimination; the free transfer of capital, payments and earnings; freedom from expropriation and nationalization; and recognition of the principle of subrogation.

Further details on the Philippines’ investment policies are provided in the Guide to the Investment Regimes of the APEC Member Economies (5th edition, 2003) and on the Internet at http://www.apecsec.org.sg/download/pubs/invstguide4.exe and at http://www.boi.gov.ph/.

The contact point for further information is:

The Executive Director

Investment Promotion Group

Board of Investments

385 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel: (632) 896-9212

Fax: (632) 897-2181


	The Philippines will:

· continue to improve its overall investment environment; 
· continue to pursue bilateral investment protection agreements with APEC economies;
review the 7th FINL in consideration of the drafting of the 8th FINL.

	Transparency
Implement APEC 

Leaders’ Transparency 

Standards on 

Investment(  


	-
	The Philippines promotes transparency in respect of laws, rules and regulations affecting investment. Public hearings and consultations are usually conducted in the formulation of policies. The Private sector and civil society have representation in certain government councils/committees. As a general rule, laws and rules and regulations cannot take effect until after fifteen (15) days following complete publication in the Official Gazette or in a newspaper of general circulation in the Philippines unless otherwise provided. Investment briefings are also being undertaken, targeted at business/private sector groups/organizations, media and international organizations like the International Monetary Fund.

The Philippines regularly publishes information on the country’s investment laws and regulations. It has a website (http://www.boi.gov.ph/) which makes available online information on all investment laws.

The Philippines participates in transparency and information sharing activities within APEC such as the Guide to the Investment Regimes of APEC Economies.

The contact point for further information is:

The Executive Director

Management Services Group

Board of Investments

385 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel:  (632) 897-6682 local 322
Fax: (632) 897-3081


	The Philippines will:·


· continue to update its contribution to the APEC guidebook on Investment Regimes and the APEC software network on investment regulations and investment opportunities; and·


· continue to participate in the APEC investment review mechanism.

· endeavor to institute measures in line with the APEC Transparency Principles on investments

	Non-discrimination

	-
	The Philippines does not discriminate against any investment source economy.    

National treatment is provided, subject to constitutional, legislated and administrative limitations and/or regulations. All areas are open to foreign investment, except those restricted under negative lists: (a) by legal and/or constitutional constraints; and (b) for reasons of security, defense, risk to health and morals and to protect SMEs. 

The Philippines regularly reviews existing agreements to expand coverage of national treatment.

Foreign-owned firms, like domestic companies, have access to peso funds from the Philippine financial system, without ceilings imposed by the government. Rules and regulations relative to foreign borrowings which apply to domestically-owned firms shall also apply to foreign-owned (but locally incorporated) companies. Generally, all foreign borrowings, irrespective of maturity and creditor, require prior approval of and registration with the Bangko Sentral ng Pilipinas to be eligible for servicing with foreign exchange to be purchased from the banking system.

Investment incentives are available to both foreign and local investors engaging in preferred or promoted activities. The grant of incentives under existing laws and issuances in no case relaxes health, safety and environmental policies and regulations.

The contact point for further information is:

The Executive Director

Project Assessment Group

Board of Investments

385 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel: (632) 895-3983
Fax: (632) 895-3978

	The Philippines will harmonize and simplify the incentive administration processes to reduce the cost of doing business.

	Expropriation and Compensation


	-
	The Philippines guarantees foreign investment against expropriation, except for public use or in the interest of national welfare and upon payment of just compensation.

The contact point for further information is:

The Executive Director

Management Services Group

Board of Investments

385 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel:  (632) 897-6682 loc 322
Fax: (632) 897-3081

	-

	Protection from Strife
 and Similar Events


	-
	As a full member of the Multilateral Investment Guarantee Agency, the Philippines is committed to protect investments coursed through the agency against risks associated with host government restrictions on currency conversion and transfers, expropriation, war, revolution, civil disturbance, repudiation (e.g., co-insurance with reinsurance of political risk insurers against non-commercial risks).

The contact point for further information is:

The Executive Director

Management Services Group

Board of Investments

385 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel:  (632) 897-6682 loc 322
Fax: (632) 897-3081

	-

	Transfers of capital related to investments

	-
	The Philippines allows full and immediate repatriation of capital and remittance of profits accruing on foreign investments without prior approval of the Central Bank.  However, only foreign investments duly registered with the Central Bank may be serviced with foreign exchange purchased from the banking system.  Foreign exchange for repatriation of capital and remittance of profits pertaining to unregistered foreign investments has to be sourced outside the banking sytem. 

The contact point for further information is:

The Director 

International Operations Department 

Bangko Sentral ng Pilipinas

Cor. A. Mabini & P. Ocampo Sr. Sts.

Malate, Manila 1004

Philippines

Tel:  (632) 536-6077

Fax: (632) 536-0053

E-mail: cgonzalez@bsp.gov.ph

	-

	Performance Requirements

	-
	The Philippines has eliminated all trade-related investment measures (TRIMS) notified to the WTO.

The local content and foreign exchange balancing requirements under the Car Development Programme (CDP), Commercial Vehicle Development Programme (CVDP), and the Motorcycle Development Programme (MDP), which were maintained since 1995, were eliminated as planned by 30 June 2003.  The Philippines was granted extended transitional periods at the WTO to phase-out these TRIMs.

The requirement for soap and detergent manufacturers to use at least 60% of locally produced input (cocochemical surfactant) was eliminated through RA 8970 which allowed the use of sof surfactants that are not necessarily coconut-based.

The contact point for further information is:

The Executive Director

Industry Development Group

Board of Investments

385 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel:  (632) 890-3056

Fax: (632) 897-3079


	-

	Entry and Stay of Personnel

	See Chapter on the Mobility of Business People
	Movement of investors and key personnel is allowed, subject to existing immigration rules, regulations and procedures.

See Chapter on the Mobility of Business People

The contact point for further information is:

The Commissioner

Bureau of Immigration

Magallanes Drive, Port Area 

Manila, Philippines

Tel:  (632) 527-3260

Fax: (632) 527-3279


	See Chapter on the Mobility of Business People

	Settlement of Disputes

	See Chapter on Dispute Mediation
	Existing laws for the settlement of disputes allow for voluntary and compulsory arbitration and administrative adjudication and litigation. The Philippines is a signatory to the International Convention on the Settlement of Investment Disputes (ICSID).  

See Chapter on Dispute Mediation

The contact points for further information are:

The OIC-Director

Legal Services Department

Board of Investments

385 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel:  (632)  890-3172 

Fax: (632) 895-2151

E-mail: PRdeGuzman@boi.gov.ph
The Chief State Counsel

Legal Division

Department of Justice

Padre Faura, 

Manila, Philippines

Tel:  (632) 525-2218

Fax: (632) 525-2218
	See Chapter on Dispute Mediation

	Intellectual Property

	See Chapter on Intellectual Property Rights
	The Intellectual Property Code of the Philippines provides for an effective means of encouraging innovation by local and foreign scientists, investors, artists and other gifted citizens through the protection of their intellectual property rights and creations. The intellectual property rights recognized by the law are as follows: patents, copyrights and related rights, trademarks, geographical indications, and undisclosed information.

See Chapter on Intellectual Property Rights.

The contact point for further information is:

The Director General

Intellectual Property Office

351 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel:  (632) 890-4942

Fax: (632) 890-4862
E-mail: mail@ipophilippines.gov.ph

	See Chapter on Intellectual Property Rights

	Avoidance of Double Taxation

	-
	The Philippines has bilateral agreements with 31 countries, including 12 APEC economies, on the avoidance of double taxation. The APEC economies include Australia, Canada, China, Indonesia, Japan, Malaysia, New Zealand, the Republic of Korea, Russia, Singapore, Thailand, and the United States.

The contact point for further information is:

The Chief

International Tax Affairs Division

Bureau of Internal Revenue

Room 811, BIR National Building

Agham Road, Diliman

Quezon City, Philippines

Tel:  (632) 927-0022/926-5729

Fax: (632) 926-3420


	The Philippines will continue to pursue tax treaties with APEC economies.

	Competition Policy and Regulatory Reform

	See Chapter on Competition Policy
	The Philippines, through constitutional and statutory provisions, encourages competition for a healthier business environment. The Philippine Constitution mandates that the state must protect Philippine enterprises against unfair foreign competition and trade practices. The Constitution also prohibits monopolies and combinations in restraint of trade or unfair competition.

See Chapter on Competition Policy

The contact points for further information are:

The Chairman

Tariff Commission

Philippine Heart Center Building

East Avenue, Diliman

Quezon City, Philippines

Tel:  (632) 926-2805

Fax: (632) 921-7960

E-mail:  tarcm@pworld.net.ph 

tarcm@mydestiny.net
The Director 

Bureau of International Trade Relations

Department of Trade and Industry

361 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel:  (632) 890-4883

Fax: (632) 890-4812

E-mail: bitr_mon@dti.dti.gov.ph

	See Chapter on Competition Policy

	Business Facilitating Measures to Improve the Domestic Business Environment

	Created an Investments Servicing Group in BOI in June 2008 from its one-stop action center to strengthen and improve investment promotion by offering frontline- and after-services to new and existing investors.


	The Board of Investments (BOI) is the lead government agency responsible for the promotion of investments in the Philippines. It assists investors by advising them on doing business in the Philippines, facilitating the matching of potential partners in joint venture agreements or marketing and production tie-ups, and acting on any problems covering the establishment of business or investing in the country.  

The BOI also assists in the facilitation of investors’ transactions with investment-related institutional and regulatory agencies; acts as the Crisis Management Team of DTI/BOI by performing direct role in the immediate resolution of issues, concerns and problems brought to the attention of the DTI/BOI by the business community, different chambers of commerce and investors.  It coordinates closely with government agencies concerned with the issues, concerns and problems of the business community and initiates the holding of technical working group meetings and high level meetings for the resolution of investors’ issues and concerns.
In 2005, the BOI launched the toll-free customer care system The Board of Investments launched the toll-free customer care system (1-866-312-9830) for US, Canada and UK investors, and the Online Checklist for project registration (http://www.boi.gov.ph), which provides web-based information for investors on requirements for starting businesses in the Philippines.  It has also launched the Online Registration, which has reduced the processing time for project evaluation to one (1) day.
In 2006, the Department of Trade and Industry created the National Economic Research and Business Assistance Center (NERBAC) to provide business counseling and strategic economic business information and research assistance that help expedite the process of business formation and encourage wider-base of entrepreneurship in the country.  NERBAC serves as a clearing house for potential investors and undertake due diligence on the capabilities of potential investors.
Other business-facilitating measures include:

· Republic Act No. 9182 otherwise known as The Special Purpose Act of 2002 signed on 23 December 2002 was enacted to achieve the following:

a) to address the non-performing asset problems of the financial sector;

b) to encourage private sector investments in non-performing assets;

c) to eliminate existing barriers in the acquisition on non-performing assets;

d) to help in the rehabilitation of distressed businesses with the end in view of contributing to economic value-added; and,

e) to improve the liquidity of the financial system which can be harnessed to propel economic growth.

· Under RA 9184 or the Government Procurement Act of 2003, all government transactions pertaining to procurement of materials and services, would be centralized via a major computer network infrastructure, namely the Government Electronic Procurement System (GEPS). This is in line with the government’s objective to minimize graft and corruption and increase transparency in all government acquisitions, small and large. RA 9184, or the government procurement act, also conforms to the government’s three pillars of good governance, namely; a moral foundation to guide leadership at all levels; a philosophy of transparency in government actions; and an ethic of effective implementation through the bureaucracy

· BOI and the Bureau of Immigration (BI) entered into a Memorandum of Agreement (MOA) to fast-track the processing of visa applications and extend other facilitation services through the following mechanisms:

· Establishment of Fast Lanes at the BI Main Office and its extension and field offices for processing of visa applications and other  certificates (i.e., Emigration Clearance Certificates) of  foreign nationals and their dependents endorsed by DTI/BOI; 

· Shortening of processing periods, whereby BI’s action/approval shall be issued between three working days to one month depending on the type of request; 

· Establishment of Special Lanes at major international airports for arriving and departing holders of specified visas;

· Posting of BI cashiers on a 24-hour basis at major international airports authorized to accept payment of fees and other charges.  

The contact point for further information is:

The Executive Director

Project Assessment Group

Board of Investments

385 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel: (632) 895-3983
Fax: (632) 895-3978
E-mail: CBIlagan@boi.gov.ph
The BOI has streamlined procedures through the establishment of the Special Investors’ Resident Visa (SIRV) One Stop Center to implement the revised SIRV System where applications for SIRV and issuance of visa are undertaken by one BOI office without the applicant going to the Bureau of Immigration.

Processing of incentive applications were likewise streamlined through the institutionalization of the claim stub system to shorten the processing period of incentive evaluation and maintain an effective system for incentive utilization.

The contact point for further information is:

The Executive Director

Management Services Group

Board of Investments

385 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel:  (632) 897-6682 loc 322
Fax: (632) 897-3081
It enacted RA 9136 (Electric Power Industry Reform Act of 2001) which provides the legal framework for the restructuring of the electric power industry to accelerate the total electrification of the country and ensure the quality, reliability, security and affordability of the supply of electric power. It also provides for the division of the electric power industry into four sectors: generation, transmission, distribution and supply sectors. The generation and distribution sectors will be opened to competition while the transmission sector will be assumed by the proposed National Transmission Corporation (NTC). (June 2001).

The Philippines enacted RA 9160 (Anti-Money Laundering Act of 2001) which defines the crime of money laundering and imposes penalties therefore and ensures that the Philippines shall not be used as a money-laundering site for the proceeds of any unlawful activity.  The law also provides for mutual assistance among States in transnational investigations and prosecutions of persons involved in money laundering activities wherever committed (September 2001). 

The contact point for further information is:

Mr. Vicente S. Aquino

Executive Director

Anti-Money Laundering Council

Tel: (632) 523-4421

E-mail: vaquino@bsp.gov.ph
Through Republic Act No. 9178, otherwise known as the Barangay Micro Business Enterprise (BMBE) Act of 2002, the Philippine government has set a policy to promote the establishment of BMBEs by providing various incentives and benefits to entrepreneurs, The BMBEs Act of 2002 is aimed at assisting micro, small and medium enterprises by exempting them from minimum wage requirements and paying income taxes.  These incentives are given to qualified micro enterprises with total assets of not more than PhP3 million.


	The Philippines will continue to participate in technical assistance and cooperation activities which will facilitate intra-APEC investment.



	Other Investment Measures


	-
	-
	-


	Improvements in the Philippines’s Approach to Investment Measures since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Made to Date

	General Policy Framework

	In 1996, the Philippines had the basic policy framework to govern investments in the country. The policy framework is contained in several laws and executive issuances. 

The Philippines had concluded bilateral investment agreements with 15 countries, including seven APEC economies (Vietnam, China, Korea, Australia, Thailand, Canada and Chile).

	Issued EO 95 which amended EO 286, in particular on the manufacture, repair, storage and/or distribution of products requiring clearance from the Department of National Defense which may be authorized by the Secretary to non-Philippine nationals; Provided that a substantial percentage of output, as determined by the said agency, is exported.  Provided further that the extent of foreign equity ownership allowed shall be specified in the said authority/clearance.   

Issued Executive Order No. 286, 4th Foreign Investment Negative List, which prescribes the extent of foreign ownership in certain sectors (2000). 

Concluded bilateral investment agreements with 36 countries, including 10 APEC economies (Russia, Chinese Taipei and Indonesia being the new additions) (1997, 1998, 2001).

EO No. 139 (October 2002) or the 5th Regular Foreign Investment Negative List (RFNL).
EO No. 389 (November 2004) or the 6th RFINL in view of the expiration of EO 139.  It provides, inter alia  full foreign participation in retail trade enterprises:  (a) with paid-up capital of US$2.5 M or more provided that investments for establishing a store is not less than US$0.83 M; or (b) specializing in high end or luxury products, provided the paid-up capital per store is not less than US$0.25 M.

Concluded a bilateral investment agreement with Portugal.
Entry into force of  bilateral investment agreements with two non-APEC economies (Bahrain and Belgium-Luxembourg) which have earlier been concluded with the Philippines.
Further liberalized foreign investment participation in retail trade through EO 584 or the 7th Regular FINL, which provides for full foreign participation in retail trade enterprises provided capital and establishment requirements are satisfied (2008).


	Transparency
Implement APEC Leaders’ 

Transparency Standards on 

Investment(  


	In 1996, the Philippines promoted the transparency of its investment regime through the conduct of public hearings and consultations in the formulation of policies, briefings, the regular publication of investment laws and regulations, provision of investment laws and policies online, and participation in transparency and information sharing activities within APEC.


	Continuing

	Non-discrimination

	In 1996, the Philippines provided for most-favoured nation treatment on investments from all source economies.

In 1996, the Philippines provided national treatment, subject to constitutional, legislated and administrative limitations and/or regulations. All areas were opened to foreign investment, except those restricted under negative list: (a) by legal and/or constitutional constraints; and (b) for reasons of security, defense, risk to health and morals and to protect SMEs.

Several measures had been implemented to further improve or enhance the investment climate, inter-alia:·


-
privatization of infrastructure development through Build-
Operate-Transfer Arrangement and its variants;·


-
opening of  the telecommunications sector to new players 
to meet the country’s growing communication and 
information needs;·

-
allowing long-term leases of private lands to foreign 
investors for an initial period of 50 years, renewable for 
up to 25 additional years;·


-
liberalization of the entry and scope of operations of 
foreign banks;·


-
opening of the insurance sector to 100% foreign-owned 
companies;·


-
liberalization of the shipping industry by opening up major 
routes to other operators;·


-
liberalization of the domestic aviation industry through the 
entry of more competitors for domestic flight services;·


-
allowing more foreign equity participation in the 
exploration and development of mineral resources;·


-
further liberalization of the entry of foreign investments 
through amendments to the Foreign Investment Act of 
1991. 

All business enterprises with more than 40% foreign equity were required to obtain from the Inter-Agency Committee on Domestic Borrowings of Foreign Firms a certificate of authority before they can secure domestic loans from financial institution.

Investment incentives were made available to both foreign and local investors engaged in preferred or promoted activities. The grant of incentives under existing laws and issuances in no case relaxed health, safety and environmental policies and regulations.


	Continuing

Increased foreign equity participation in investment houses from 40% to 60% (RA 8366, The Investment Houses Law) (1997).

Lifted the restriction on domestic borrowings of foreign firms. Foreign-owned firms, like domestic companies, have access to peso funds from the Philippine financial system, without ceilings imposed by the government (1997).

Increased foreign equity participation in financing companies from 40% to 60% (RA 8556, The Financing Company Act) (1998).

Issued the 3rd Regular Foreign Investment Negative List (EO 11) which delisted private domestic construction contracts from the negative list, thus allowing up to 100% foreign equity participation in the sector (1998).

Deregulated the downstream oil industry to foster a competitive market in this sector and provide a continuous supply of high quality petroleum products (RA 8479, Downstream Oil Industry Deregulation Act) (1998).

Expanded scope of permissible activities and provided further incentives to multinational corporations wanting to set up their regional headquarters in the Philippines (RA 8756, Regional Headquarters Law) (1999).

Allowed entry of foreign investments in the retail trade sector, subject to certain categories and qualification requirements.  Starting 26 March 2002, Category C which provided for 100% foreign ownership of retail business with paid-up capital of at least US$7.5M shall nolonger apply.  Henceforth, 100% foreign ownership is allowed even for enterprises with paid-up capital of US$2.5M  (RA 8762, Retail Trade Liberalization Act) (2000, 2002).

Increased foreign ownership of a local bank from 30% to 40% of the voting stock and under certain conditions, up to a maximum of 100% (RA 8791, The General Banking Act) (2000).

Issued EO 284 (4th Foreign Investment Negative List) which prescribed the extent of foreign ownership in certain sectors.  

Domestic market enterprises with paid-in equity capital of at least $200,000 and engaged in activities not covered under the negative list can be 100% foreign-owned. For an export enterprise, there are no restrictions on the extent of foreign ownership unless the activity falls within the Negative List (2000).

Issued EO 95 which amended the 4th Foreign Investment Negative List, in particular on the manufacture, repair, storage and/or distribution of products requiring clearance from the Department of National Defense (2002).  

Issued EO No. 139 (October 2002) or the 5th Regular Foreign Investments Negative List (RFINL), provides, among others the following:

a) Retail trade enterprises with a minimum paid-up capital of US$2,500,000 but not less than US$7,500,000 was stricken off the List “A” because the two-year period which limited foreign equity participation to a maximum of 60% expired last March 2002.  

b) Full foreign participation participation, therefore, is now allowed for “retail trade enterprises with (a) paid-up capital of $2,500,000 or more provided that investments for establishing a store is not less than $830,000; or (b) specializing in high end or luxury products, provided that the paid-up capital per store is not less than $250,000.

c) EO 139 also created a new category allowing “up to 20% foreign equity” for private radio communications networks pursuant to RA 3836 which regulates radio stations and radio communications in the country.



	Expropriation and Compensation

	In 1996, the Philippines guaranteed foreign investment against expropriation, except for public use or in the interest of national welfare and upon payment of just compensation.

	-

	Protection from Strife and Similar Events

	In 1996, the Philippines provided for the protection of investments coursed through the Multilateral Investment Guarantee Agency against risks associated with host government restrictions on currency conversion and transfers, expropriation, war, revolution, civil disturbance, repudiation (e.g., co-insurance with reinsurance of political risk insurers against non-commercial risks).


	-

	Transfers of Capital Related to Investments

	In 1996, the Philippines allowed full and immediate repatriation of capital and remittance of profits accruing on foreign investments without prior approval of the Central Bank. However, only foreign investments duly registered with the Central Bank may be serviced with foreign exchange purchased from the banking system.  Foreign exchange for repatriation of capital and remittance of profits pertaining to unregistered foreign investments has to be sourced outside the banking system.


	-

	Performance Requirements


	In 1996, the Philippines imposed local content and/or foreign exchange requirements for (1) motor vehicle development; and (2) soap and detergent manufacture.


	WTO-CTG granted an extension of the applicability of notified TRIMs in the motor vehicle sector (i.e., additional 3.5 years from and after 1 January 2000- the original expiry date of the transition period for the elimination of TRIMS- until 30 June 2003 subject to a required phase-out schedule).  In this connection, issued Memorandum Order No. 51 which was further amended by Memorandum Oredr No. 73 amending the Guidelines on the Car Development Program, the Commercial Vehicle Development Program, and the Motorcycle Development Program (2002).  

Enacted Republic Act No. 8970 which prohibits the use of hard surfactants.  RA 8970 did not repeal EO 259 but it allowed the use of soft surfactants that are not necessarily coconut-based (2000).

Memorandum Order 73 dated 12 September 2002 which completely phased-out the local content (LC) and net foreign exchange earnings (NFEE) requirements became effective (July  2003).

Soap and detergent manufacturers are required to use at least 60% locally produced cocochemical surfactant (2003). 


	Entry and Stay of Personnel

	In 1996, movement of investors and key personnel was allowed, subject to existing immigration rules, regulations and procedures.


	See Chapter on Mobility of Business People

	Settlement of Disputes

	In 1996, the Philippines provided for voluntary and compulsory arbitration and administrative adjudication and litigation of investment disputes. The Philippines was a signatory to the International Convention on the Settlement of Investment Disputes (ICSID).

Please see section on Dispute Mediation for further details.


	See Chapter on Dispute Mediation

	Intellectual Property 


	The Philippines had in place the appropriate legal infrastructure for the protection of Intellectual Property Rights (IPRs).
	See Chapter on Intellectual Property Rights

	Avoidance of Double Taxation

	In 1996, the Philippines had bilateral agreements with 23 countries, including ten APEC economies, on the avoidance of double taxation. The APEC economies included Australia, Canada, Indonesia, Japan, Malaysia, New Zealand, the Republic of Korea, Singapore, Thailand, and the United States.

	Concluded bilateral agreements with 31 countries, including 12 APEC economies (with China as the new addition), on the avoidance of double taxation (1999).  



	Competition Policy and Regulatory Reform

	In 1996, the Philippines had statutes which prohibited unfair trade practices.
	See Chapter on Competition Policy

	Business Facilitating Measures to Improve the Domestic Business Environment 


	In 1996, the Philippines had:·


· established the Board of Investments One Stop Action Center (OSAC) which serves investors by providing them will full line of governmental services in one physical location;·


· facilitated investment activities through the Investment Promotion Network, a system of hotlines connecting Investment Promotion Units (IPUs). The latter are staff units dedicated especially to investment promotion across various government agencies;·


· in 2003, established within OSA an IPU Assistance Division which acts as the Crisis Management Team of DTI/BOI.  This unit performs a direct role in the immediate resolution of issues, concerns and problems brought to the attention of DTI/BOI by the business community, different chambers of commerce and investors.

· established the BOI country desks which promote and facilitate investments from their respective countries or regional blocs as well as match joint venture partners;
· established the BOI Regional Growth Area Center which conducts major investment promotional activities nationwide;
· established the BOI Environmental Unit (EU); and

· established the BOI Entrepreneurship Development Services Department to assist and promote the development of SMEs.


	Established the BOI Resident Ombudsman (1997) and the Office of the Investment Ombudsman (1999) to address investor complaints as well as eliminate administrative factors that hamper the entry of capital.

A Memorandum of Agreement (MOA) was signed between BOI and the Department of Environment and Natural Resources (DENR) to ensure environmental compliance by the BOI-registered firms as well as the fast issuance of the certificate of environmental compliance by DENR (1997).

A Memorandum of Agreement was signed among the eight Investment Promotion Agencies (IPAs). The MOA provides for the implementation of an integrated, collaborative and harmonized investment promotion program for the Philippines (1999).

Encouraged the widest possible participation of owership in enterprises and promoted the development of the capital market, among others (RA 8799, Securities Regulation Code, 2000).

Provided the legal framework for the conduct of commercial transactions over the Internet (RA 8792, Electronic Commerce Act of 2000).

Streamlined BOI procedures through the establishment of the Special Investors' Resident Visa (SIRV) One Stop Center to implement the revised SIRV System where applications for SIRV and issuance of visa are undertaken by one BOI office without the applicant going to the Bureau of Immigration (2000).

Streamlined the processing of incentive applications at the BOI through the institutionalization of the claim stub system to shorten the processing period of incentive evaluation and maintain an effective system for incentive utilization (2000).

Provided the framework for the restructuring of the Philippine electric power industry to accelerate the total electrification of the country and ensure the quality, reliability, security and affordability of the supply of electric powe and for the privatization of the state-owned National Power Corporation (RA 9136, Electric Power Industry Reform Act, 2001). 

BOI and BI entered into a Memorandum of Agreement (MOA) to fast-track the processing of visa applications and extend other facilitation services (2001,2002).

Enacted RA 9160 or Anti-Money Laundering Act of 2001 (2001). 

BOI centralized the processing of incentives application and related requests in one department (2001).

Enacted Republic Act No. 9178, otherwise known as the Barangay Micro Business Enterprise (BMBE) Act of 2002 to promote the establishment of BMBEs  (2002) 

Issued Administrative Order No. 42 to rationalize the implementation of the Philippine Environmental Impact Statement Systems.  

On 7 March 2003, RA 9194 was enacted to amend the Anti-Money Laundering Act of 2001.
Launched BOI’s toll-free customer care system (1-866-312-9830)  for US, Canada and UK investors and the Online Checklist for project registration (www.boi.gov.ph) which provides web-based information for investors on requirements for starting businesses in the Philippines (2005).
Launched the Online Registration, which has reduced the processing time for project evaluation to one (1) day (2006).



Appendix – APEC Leaders’ Transparency Standards on Investment

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.  

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed APEC sub-fora that have elaborated transparency provisions to review these regularly, and, where appropriate, improve, revise or expand them further.  Economies were further instructed that such revised transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on investment were developed for incorporation into the Leaders’ Statement.  These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos and also build on the Options for Investment Liberalization and Business Facilitation to Strengthen the APEC Economies – For Voluntary Inclusion in Individual Action Plans.  Economies agree to implement, in respect of investment, the General Principles contained in paragraphs 1 through 6 and paragraph 11 of the Leaders’ Statement.  

These principles provide specific guidance for implementation within an investment context.  

1.  Each Economy will, in the manner provided for in paragraph 1 of the Leaders’ Statement, ensure that its investment laws, regulations, and progressively procedures and administrative rulings of general application (“investment measures”) are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.  

2.  In accordance with paragraph 2 of the Leaders’ Statement, each Economy will, to the extent possible, publish in advance any investment measures proposed for adoption and provide a reasonable opportunity for public comment.  

3.  In accordance with paragraph 3 of the Leaders’ Statement, upon request from an interested person or another Economy, each Economy will:  (a)  endeavor to promptly provide information and respond to questions pertaining to any actual or proposed investment measures referred to in paragraph 1 above; and (b) provide contact points for the office or official responsible for the subject matter of the questions and assist, as necessary, in facilitating communications with the requesting economy.  

4. Where warranted, each Economy will ensure that appropriate domestic procedures are in place to enable prompt review and correction of final administrative actions, other than those taken for sensitive prudential reasons, regarding investment matters covered by these standards, that: (a) provide for tribunals or panels that are impartial and independent of any office or authority entrusted with administrative enforcement and have no substantial interest in the outcome of the investment matter; (b) provide parties to any proceeding with a reasonable opportunity to present their respective positions; (c) provide parties to any proceeding with a decision based on the evidence and submissions of record or, where required by domestic law, the record complied by the administrative authority; and (d) ensure subject to appeal or further review under domestic law, that such decisions will be implemented by, and govern the practice of, the offices or authorities regarding the administrative action at issue.  

5.  If screening of investments is used based on guidelines for evaluating projects for approval and for scoring such projects if scoring is used, each Economy will promptly publish and/or make publicly available through other means those guidelines.  

6. Each Economy will maintain clear procedures regarding application, registration, and government licensing of investments by:  (a)  publishing and/or making available clear and simple instructions, and an explanation of the process (the steps) involved in applying/government licensing/registering; and (b) publishing and/or making available definitions of criteria for assessment of investment proposals.  

7.  Where prior authorization requirement procedures exist, each Economy will conduct reviews at the appropriate time to ensure that such procedures are simple and transparent.  

8.  Each Economy will make available to investors all rules and other appropriate information relating to investment promotion programs.  

9. When negotiating regional trade agreements and free trade agreements that contain provisions with an investor/state dispute settlement mechanism, each Economy should consider whether or not to include transparency provisions along the following lines: allowing public access to documents submitted to or issued by the investor/state arbitration tribunal; providing for open hearings before the investor/state arbitration tribunal; and authorizing investor/state arbitration tribunals to accept and consider submissions from other persons and entities who are not parties to the dispute.  Consistent with paragraph 11 of the Leaders’ Statement, appropriate exceptions for confidentiality should be made.

10.  Each Economy will participate fully in APEC-wide efforts to update the APEC Investment Guidebook.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Investment, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� attached at the end of this document.


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Investment, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� attached at the end of this document. Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.





  





