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	Chapter 12 : Dispute Mediation

	Objective

APEC economies will: 

a. encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures;

b. facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and 

c. ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.


	Guidelines

Each APEC economy will:

a. provide for the mutual and effective enforcement of arbitration agreements and the recognition and enforcement of arbitral awards;

b. provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

c. promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.


	Collective Actions

APEC economies will:

a. with respect to resolution of disputes between APEC economies;

i. promote dialogue and increased understanding, including exchange of views on any matter that may lead to a dispute, and cooperatively examine on a voluntary basis disputes that arise, utilizing policy dialogue such as the “Trade Policy Dialogue” of the CTI; 

ii. give further consideration as to how the above Trade Policy Dialogue or similar functions of other fora may be used by APEC economies for the exchange of information, enhanced dialogue and mediation; and

iii. examine the possible future evolution of procedures for the resolution of disputes as the APEC liberalization and facilitation process develops; 

b. with respect to resolution of disputes between private parties, and between private parties and APEC economies; 

i.     provide CTI with a listing of arbitration, mediation, and conciliation services available to private entities of other APEC economies, including a description of any such service which might provide a useful model for private-to-government dispute resolution in the Asia-Pacific region, and make such information widely available to the business/private sector in the Asia-Pacific region;

ii.    provide CTI with comments regarding experiences with the above services;

iii.    accede where appropriate to international agreements for the settlement of disputes between governments and private entities such as the Convention on the Settlement of Investment Disputes between States and Nationals of Other States; and

iv.    accede where appropriate to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention); 

c. with respect to transparency;


promote transparency on an APEC-wide basis, through, for example, publication of a guide book on arbitration, mediation, and conciliation services available in each APEC economy; and

d. with respect to the above collective actions, continue to report to CTI on progress, with recommendations.  
The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	New Zealand’s  Approach to Dispute Mediation in 2004

New Zealand is a member of the World Trade Organisation (WTO) and utilises its dispute settlement procedures.  It is also a member of the World Intellectual Property Organisation (WIPO) which has established a WIPO Arbitration Centre to  provide for a number of alternative dispute resolutions procedures for resolving intellectual property-related commercial disputes between private parties involving intellectual property.  New Zealand is a party to the Convention on the Settlement of Investment Disputes between States and Nationals of other States and the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards.

 

New Zealand has concluded various Investment Promotion and Protection Agreements (IPPAs), including with China and Hong Kong, China, which provide   for dispute settlement mechanisms. 

                                                                                                                                                                                                                     

New Zealand has also concluded a Closer Economic Partnership Agreement with Singapore which provides for dispute settlement between the Parties.

 

The Arbitration Act 1996 came into force on 1 July 1997.  It enacted the Model Law on International Commercial Arbitration adopted by the United Nations International Trade Law Commission (UNCITRAL).  The Act applies to international and domestic arbitration.  It sets out some more specific rules for domestic based arbitration, i.e. appointment of arbitrator, appeal procedures. 

 

The Arbitrators’ and Mediators’ Institute of New Zealand is a non-profit body which represents the New Zealand profession of Arbitration, Mediation and Alternative Dispute Resolution.  It maintains lists (Panels) of senior members available for arbitration and mediation, and other alternative dispute resolution (ADR) procedures.  Various private and public dispute mediation services also exist in New Zealand.

For further details:

Legal Division

Ministry of Foreign Affairs and Trade

WELLINGTON

Tel: 64-4-439-8500

Fax: 64-4-439-8103




	Overview of Disputes Involving New Zealand} Since the Last IAP


US – Steel Safeguard

New Zealand was one of eight WTO Members involved in dispute settlement against the United States in relation to the US Steel Safeguard.  The WTO adopted the Appellate Body Report on 10 December 2003 that ruled that the United States steel safeguard measures are inconsistent with WTO obligations.

WTO Disputes in which New Zealand is Participating as a Third Party

New Zealand is currently participating as a third party in the disputes:

· between Brazil and the United States in relation to US  subsidies to upland cotton

· between the United States and Japan in relation to Japan’s measures with respect to apple imports

· brought by the United States, Canada and Argentina in relation to EC measures affecting the approval and marketing of  biotech products

· brought by Australia, Brazil and Thailand  in relation to the EC export subsidies for sugar.   




	New Zealand’s Approach to Dispute Mediation in 2004

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	New Zealand considers the current arrangements to be satisfactory.

	New Zealand strongly supports the cooperative resolution of disputes. To this end, New Zealand supports the use of policy dialogue opportunities in APEC to promote dialogue and increased understanding, to exchange views on matters that may lead to disputes and to cooperatively examine on a voluntary basis disputes that arise. Similarly, New Zealand is committed  to the process of consultation prior to entering into dispute mediation along the lines prescribed by the WTO Agreement and other relevant international legal instruments. 

 

New Zealand is a party to a number of international instruments that make provision for dispute settlement procedures.  These include  the: WTO, WIPO, the NZ/Singapore Closer Economic Partnership Agreement and various Investment Promotion and Protection Agreements (IPPAs), including with China and Hong Kong, China.  

 

Representatives from New Zealand attended the APEC Dispute Mediation Experts Group seminar on WTO Dispute Settlement Understanding, and New Zealand compiled an overview of ADR in New Zealand for inclusion within the publication: “A Guide to Arbitration and Dispute Resolution in APEC Members” (updated 2002).


	

	Disputes between Governments and Private Entities


	New Zealand considers the current arrangements to be satisfactory.
	Mediation, arbitration and other ADR procedures are available in New Zealand and are actively encouraged by the Arbitrators’ and Mediators’ Institute of New Zealand (www.aminz.org.nz)

This body maintains lists of senior members available for arbitration and mediation, and other alternative dispute resolution (ADR) procedures.  Various private and public dispute mediation services also exist in New Zealand.

 

NZ is a party to the Convention on the Settlement of Investment Disputes between States and Nationals of Other States (the ICSID Convention).


	

	Disputes between Private Parties


	New Zealand considers the current arrangements to be satisfactory.


	New Zealand has adopted international procedural rules for dispute settlement between private parties in its jurisdiction. The Arbitration Act 1996 enacted the Model Law on International Commercial Arbitration adopted by the United Nations International Trade Law Commission (UNCITRAL).  The Act applies to international and domestic arbitration and establishes more specific rules for domestic based arbitration, i.e. appointment of arbitrator, appeal procedures. 

 

The principal dispute settlement service available in New Zealand is provided by the Arbitrators’ and Mediators’ Institute of New Zealand. This is a non-profit body which represents the New Zealand profession of Arbitration, Mediation and Alternative Dispute Resolution. A range of other private and public dispute mediation services also exist in New Zealand.

 

New Zealand is party to a number of bilateral arrangements for the mutual enforcement of foreign judgments.  Enforcement of foreign judgments generally is given effect in New Zealand through the Reciprocal Enforcement of Judgments Act 1934.

 

New Zealand is a party to the New York Convention and has implemented rules based on this agreement. 


	

	Transparency 


	New Zealand considers the current arrangements to be satisfactory.


	All New Zealand laws, regulations and administrative procedures are published and freely available. (www.legislation.govt.nz)

There is good access to information and advice on their application.  Material on policies relating to trade and investment is increasingly available from departmental sites on the internet as well as in published form.

 

As a Member of the WTO, New Zealand respects the notification requirements under the various WTO Agreements.
	

	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	New Zealand considers the current arrangements to be satisfactory.

 
	New Zealand is party to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the New York Convention).

The Arbitration Act 1996 and the Arbitration Act (International nvestment Disputes) Act 1979 provide for the registration and enforcement of foreign arbitral awards in NZ.


	

	Independent Review Procedures


	New Zealand considers the current arrangements to be satisfactory.

 
	The Arbitration Act 1996 which enacted the Model Law on International Commercial Arbitration adopted by UNCITRAL sets out the rights of appeal or review from an arbitration award or other dispute settlement procedures. The Act applies to international and domestic arbitration.  It sets out some more specific rules for domestic based arbitration, ie appointment of arbitrator, appeal procedures


	


	Improvements in New Zealand’s  Approach to Dispute Mediation since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	As a member of the WTO, NZ had agreed to submit trade disputes to the WTO Dispute settlement Body in accordance with the WTO Dispute Settlement Understanding. In the WTO New Zealand has been taking an active role in the current review of the DSU.

 

New Zealand is also party to the dispute settlement procedures of: WIPO;  the Convention on the Settlement of Investment Disputes between States and Nationals of other States; and the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards.

 

New Zealand is committed  to the process of consultation prior to entering into dispute mediation along the lines prescribed by, inter alia, the WTO, WIPO, the Convention on the Settlement of Investment Disputes between States and Nationals of other States and the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards.

 

In negotiating dispute settlement options in Investment Promotion and Protection Agreements (IPPAs) NZ favours the inclusion of a staged approach in which the parties should first seek to resolve any dispute through negotiation.  If this is unsuccessful the dispute may be referred to an ad-hoc arbitral tribunal.  At the bilateral level NZ now has IPPAs, including with China and Hong Kong China, which incorporate dispute settlement provisions.


	Representatives from New Zealand attended the DMEG seminar on WTO Dispute Settlement Understanding, and New Zealand compiled an overview of ADR in New Zealand for inclusion within the DMEG’s publication: “A Guide to Arbitration and Dispute Resolution in APEC Members” (IAP 1997).  Updated in 2002.

	Disputes between Governments and Private Entities


	Mediation, arbitration and other ADR procedures are available in New Zealand and are actively encouraged by the Arbitrators’ and Mediators’ Institute of New Zealand.

 

The New Zealand profession of Arbitration, Mediation and Alternative Dispute Resolution which may be utilised for international dispute resolution services is represented by the Arbitrators’ and Mediators’ Institute of New Zealand. This body maintains lists of senior members available for arbitration and mediation, and other alternative dispute resolution (ADR) procedures.  Various private and public dispute mediation services also exist in New Zealand.

 

Foreign private parties may seek judicial review of an Overseas Investment Commission decision in the High Court of NZ.

 

NZ is a party to the Convention on the Settlement of Investment Disputes between States and Nationals of Other States (the ICSID Convention) which provides access to the International Centre for the Settlement of Investment Disputes for the purposes of resolving investment disputes between States and nationals of other States.

 

NZ is a party to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the New York Convention).  A mechanism to allow for the enforcement of foreign arbitral awards has been established.


	

	Disputes between Private Parties


	Foreign parties have recourse to the NZ courts: they can take civil action on the basis of NZ’s contract and commercial laws.  NZ also has an array of bilateral agreements for reciprocal enforcement of judgments in civil and commercial matters, so that judgments from overseas jurisdictions can be enforced in NZ and vice versa.

 

The principal dispute settlement service available in New Zealand is provided by the Arbitrators’ and Mediators’ Institute of New Zealand. This is a non-profit body which represents the New Zealand profession of Arbitration, Mediation and Alternative Dispute Resolution. A range of other private and public dispute mediation services also exist in New Zealand.

 

New Zealand is party to a number of bilateral arrangements for the mutual enforcement of foreign judgments.  Enforcement of foreign judgments generally is given effect in New Zealand through the Reciprocal Enforcement of Judgments Act 1934.

 

New Zealand is a party to the New York Convention and has implemented rules based on this agreement.


	On 1 July 1997 the Arbitration Act 1996 came into force which enacts the UNCITRAL Model Law. The Act applies to international and domestic arbitration.  It sets out some more specific rules for domestic based arbitration, ie appointment of arbitrator, appeal procedures (1997 IAP).

The purposes of this Act are—

(a) To encourage the use of arbitration as an agreed method of resolving commercial and other disputes; and

(b) To promote international consistency of arbitral regimes based on the Model Law on International Commercial Arbitration adopted by the United Nations Commission on International Trade Law on the 21st day of June 1985; and

(c) To promote consistency between the international and domestic arbitral regimes in New Zealand; and

(d) To redefine and clarify the limits of judicial review of the arbitral process and of arbitral awards; and

(e) To facilitate the recognition and enforcement of arbitration agreements and arbitral awards; and

(f) To give effect to the obligations of the Government of New Zealand under the Protocol on Arbitration Clauses (1923), the Convention on the Execution of Foreign Arbitral Awards (1927), and the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1958).

	Transparency 


	NZ laws and regulations relating to trade and investment are publicly available.  There is good access to information and advice on their application.  Material on policies relating to trade and investment is increasingly available from departmental sites on the internet as well as in published form.

 

As a Member of the WTO, New Zealand respects the notification requirements under the various WTO Agreements.


	New Zealand has established an e-government website:

www.govt.nz


	Recognition of arbitration agreements and Enforcement of arbitration awards


	New Zealand is a party to the New York Convention and has implemented rules based on this agreement. 

 

The procedural steps to obtain recognition of an arbitration agreement and any grounds on which recognition may be refused in New Zealand are those stipulated by the New York Convention. 

 

The procedural steps to obtain enforcement of an arbitral award in New Zealand, including any grounds on which enforcement may be refused are those stipulated by the New York Convention.

 

The Arbitration (International Investment Disputes) Act 1979 provides for the registration and enforcement of arbitral awards in NZ.


	

	Independent Review Procedures


	
	On 1 July 1997 the Arbitration Act 1996 came into force which enacts the UNCITRAL Model Law. It sets out the rights of appeal or review from an arbitration award or other dispute settlement procedures. The Act applies to international and domestic arbitration.  It sets out some more specific rules for domestic based arbitration, ie appointment of arbitrator, appeal procedures (1997 IAP).




